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ment; it ought not to be, because the more you charge for
the stumpage, the greater you make the price of the timber
itself to the ultimate consumer. There should be, however,
some charge to cover the expense of administration, and of the
charge that is made, the bulk of it should be turned over to
the States in which the timber exists to supply the place of
the taxes which would be imposed upon the land if it were in
private ownership.

So also with reference to oil and coal, we should either
classify these lands and then reserve them, permit their de-
velopment under liberal laws providing for a royalty system, or
else we should provide for the entry of the entire surface for
agricultural or grazing purposes, reserving to the Government
any future discoveries of coal or oil or phosphate. The latter is
what the Government of Canada has done under the inspiration
of this conservation movement; and yet some of our western
friends say, “ Oh, no; when you grant a homestead you must
grant title from the heavens above to the center of the earth
below,” losing sight of the fact that whilst they insist we are
driving the settlers to Canada, those seftlers are there gladly
accepting homesteads that give title neither to the roof of
heaven nor to the depths below, but which give title only to the
surface for agriculture, the mineral, the timber, and the water
power locations being reserved.

Then there is another element, that of water power. We all
know that hydroelectric power is entering more into the daily
life of our people than any other element; we know the tendency
toward its monopelistic econtrol; we know that a great movement
is now projected which will involve the utilization of our rivers
for every purpose, including tributaries and source streams, and
that this comprehensive plan invelves not only the improvement
of rivers for navigation, but for every useful purpose under a
system of cooperation between the Nation and the States, under
which each of them will do its work and pay its proportion of
the cost that belongs to its jurisdiction.

Now, what is suggested under this conservation movement?
Simply that the water-power sites should not go with the grant;
that, wlrilst 2 man may make an agricultural entry which covers
a power site, yet the title to that power site, if it is hereafter
developed to be useful as such, shall not pass. The law can
be shaped in such a way as to give the owner of that property,
the entryman, proper compensation for his improvements. It
is not the purpose of the conservation movement to wrong any
man, to wrong the entryman who has made an agricultural
entry upon a water-power site, but simply fo prevent him from
holding up the country, holding up the community, and wrong-
ing the people at large.

I do not pretend to say what law should be passed upon
these questions. Time does not permit; but it seems to me that
the rational way to proceed is for the Members from the West
to confer together, appoint a committee, adjust this question, and
present it to Congress for its approval. I assume that the
Members from the West are not opposed to a wise conservation
policy; that if they do object to a reservation to the Nation,
they will not object to a reservation to their respective States;
and, if it is necessary, we can so shape these laws as to make
the reservation of the water power, the coal, and the oil run
to the States in which these natnral resources are located,
instead of to the Nation. I assume that any rational conserva-
tionist in the country will be satisfied if such natural resources
are reserved to the public rather than granted to monopolistic
corporations.

The Senator from Idaho [Mr, Borau] has referred to the fact
that the homestead bill is in conference. It is in conference
under an understanding in the House of Representatives when
it went to conference that the question of the reservation of
minerals, water power, and timber should be considered. We
have been considering them. and as they involve almost the
entire conservation question necessarily a good deal of time has
been taken up.

I will say for the Secretary of the Interior that, whilst he is
not as familiar, perhaps, with the West as are many of us, I am
convinced that his desire is the real advanceiment and develop-
ment of the West. He is desirous of doing away with the army
of special agents who are now called upon under existing law to
classify the public lands, to determine what is coal, what is
water power, and what is oil land, a process that will necessa-
rily take a great deal of time and that involves vexation to the
settler. He would like to save vexation upon this subject by
adopting the Canadian law, which is held up to our approval
here, and he says that if that is adopted and grants of home-
steads are made simply to the surface, reserving the mineral
below and the timber and the water power, as the Canadian
law does, then settlement upon the land will be comparatively
easy, the army of special agents will be dismissed, and settle-

ment can go on with the absolute assurance that the future
discovery of water-power sites or coal or oil will be in the in-
terest of all the people, rather than in favor of special interests,

I hope that we shall come to some conclusion within a short
time, but we shall come to no satisfactory conclusion until the
men of the West meet together, as they did upon the urig‘ltlun
question, and present a solution of this entire subject.

Mr. BURNHAM. I move that the Senate adjourn.

The motion was agreed to; and (at 5 o'clock and 35 minutes
p. m.) the Senate adjourned until to-morrow, Wednesday, May
15, 1912, at 12 o'clock meridian.

HOUSE OF REPRESENTATIVES.
Tuespayx, May 1}, 1912,

The House met at 11 o'clock a. m.

The Chaplain, Rev. Henry N. Couden, D. D., offered the fol-
lowing prayer:

Our Father in heaven cleanse us, we beseech Thee, from all
unrighteonsness, and fill our hearts with the Christ spirit,
that we may think clearly, speak wisely, and act nobly in all
the duties pertaining to the hour. For Thine is the kingdom
and the power and the glory forever. Amen.

The Journal of the proceedings of yesterﬂay was read and
approved.

AFPPEAL FROM DEPARTMENT REGULATIONS OF PUBLIC DOMAIN.

Mr. RAKER. Mr. Speaker, I ask unanimous consent to ad-
dress the House for half a minute.

The SPEAKER. The gentleman from California asks unani-
mous consent to address the House for half a minute. Is there
objection? [After a pause.] The Chair hears none.

Mr. RAKER. Mr. Speaker, I desire to insert in the Recorp a
speech delivered before the public lands convention held at
Denver Colo., September 28 to October 3, 1011, on the right of
appeal to the courts from the decisions of the department in
relation to the public domain, namely, “ The demand for access
to the courts upon all questions arising from department regu-
lations pertaining to the public domain.”

Mr. BARTLETT. Is it a speech by the gentleman himself?

Mr. RAKER. No.

Mr. BARTLETT. Whose.speech is it?

Mr. RAKER. It is a speech delivered at Denver by Mr. Lane.

The SPEAKER. Of the Interstate Commerce Commission?

Mr. RAKER. No; Mr. E. A, Lane, of California.

Mr. BARTLETT, Mr, Speaker, I am not going to object, but
I want to say that it occurs to me that printing speeches in the
Recorp indiscriminately for distribution has been carried to an
extreme degree. There has been considerable criticism of it
in the public press, and I fear justly so. The printing of in-
discriminate speeches of gentlemen much distinguished, and
others not quite so distinguished, for the purpose of using the
franking privilege to distribute the speeches is a practice not to
be encouraged. I am not going to object to my friend's request
this time, but I think that hereaffer, unless it is a very im-
portant matter, and is a speech from some very prominent
Member of either House, or some man who has occupied some
distinguished position to whom attention has been attracted,
that I shall object.

The SPEAKER. Is there objection?
Chair hears none.

The following is the speech referred to:

[Speech of Mr., E. A. Lane, of California, at the Public Lands Conven-

tion, at Denver, Colo., Sept. 28 to Oct. 3, 1911.]

THE DEMANXD FOR ACCESS TO THE COURTS UPON ALL QUESTIONS ARISING
FROM DEPARTMENT REGULATIONS PERTAINING TO THE PUBLIC DOMAIN.
“Mr. Chairman, delegates, ladies, and gentlemen: Elbert

Hubbard, in speaking of the legal profession, has said that one-

half of the lawyers are hanging onto the coat tails of the

business community, while the other half are throwing banana
peelings under the wheels of progress. Martin Luther, speak-
ing on the same topic, said:

" Lawyers commonly dispute about words. They alter the facts and

fall to io to the bottom of them that the truth may be discovered.

They take the money of the poor and with their tongues thrash out

both their pockets and their purses.

few of them shall be saved.

“According, therefore, to generally accepted authority, an-
cient as well as modern, this present subject of demand for ac-
cess to the courts in public-land cases would be deemed of very
little importance by the people at large or by this convention if
it affected only the welfare of the lawyers. As a measure for
the conservation of litigation, undoubtedly, it would not be
popular. However, this subject is not one for the conservation
of litigation. It is a subject which affects vitally the welfare
of the homestead claimant, of the irrigator, of the miner and

[After a pause.] The

They make poor Christians, and
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prospector, of the right-of-way applicant, of the grazer, and of
every settler on or near public lands or public reservations.

“In looking over the list of subjects to be discussed at this
convention, it oecurred to me immediately that this present sub-
ject of demand for access to the courts in public-land matters
is one upon which all possible factions should be practically
unanimoeus; there ghould be no conflict nor any division along
the lines of so-called conservation or anticonservation. To
open the courts of justice to individual suitors who consider
themselves to be adversely affected or illegally damaged by
some decision, or by the enforcement of some rule or regulation,
in public-land cases can not in any respect be considered a step
antagonistic to any governmental poliecy. It can no more be
considered a step against the Forest Service, or against the
policy of reserving or leasing mineral lJands and water-power
siteg, than could the allowance of access to the courts in cus-
toms cases be considered as a step in favor of free trade.
Whatever Government policy may be adopted touching the public
lands, surely all of us can agree upon the fundamental princi-
ple that that policy must be a legal one, in harmony with the
Constitution and authorized by Congress. It is by this legal
sanction that the protective tariff Iaws were established, and
no one is in any way apprehensive that the Government’s policy
in that direction will be jeopardized or defeated because a
means has been provided by which disputes in customs cases
may be adjudicated.

“There may be some few individuals, of warped or distorted
mentality or of disposition incompatible with free eonstitutional
government, who have no confidence in human integrity, no faith
in or respect for the courts, and no patience with any legal re-
straints or limitations which happen to run contrary to their
own Individual ideas of propriety or public pelicy. But such
individuals are not conservatonists; they are anarchists. They
are not accounted desirable citizens any more by the most en-
thusiastic believers in Government ownership and control than
by the advocates of local State eontrol over the public lands. It
is not due to people of that peculiar stamp of immorality, but
entirely owing to their suceessful submersion, that our form of
government now exists and that courts of justice have been es-
tablished. Certainly it is not to such individuals that any word
here spoken is addressed. Courts of justice, and particularly
the courts of our own country, have been found to be the most
faithful friends and firmest protectors of individuals and their
rights and privileges, but they have also with equal firmness
protected and upheld regularity, stability, and efficiency in the
lawful administration of government functions.

“1 think that no one will deny that the present status of the
law with reference to land claimants who seek access to the
courts, or who are haled into court as defendants and opposed
by Government officers, is indefensible. The doors of the courts,
so far as concerns any practical means of access or measure of
protection, are securely barred against public-land claimants.
For the purpose of illustrating the illogical and unjustifiable
extreme to which the rule has been extended, I wish to cite a
case which came under my personal observation while I was
district law officer of the Federal Forest Service at San Fran-
cisco. I desire first to state, however, that this case is not cited
in criticism of the Forest Service. Under the law and the
decisions of the courts, the Government officials had the defend-
ant entirely under their personal power. By their personal
clemency and leniency, but not by the law, he was protected.

*“The case to which I refer was one of a suit by the Govern-
ment against Mr. Harold T. Power, a resident of California, who
is very well and favorably known; not a multimillionaire nor a
timber baron. IIe had purchased in good faith from the Central
Pacific Railroad Co. a guarter section—160 acres—of surveyed
timberland. No patent to the land had been issued or even
sought, because, under the terms of the railroad company's
grant, Mr. Power's title to the land, even without patent, was
absolute and complete, legally as well as equitably, provided
only that the land was in fact nonmineral in character. In
other words, the railroad company's legal title to all nonmineral
land within its described area had become perfect and complete
as a present grant from the Government immediately upon legal
identification by survey, regardless of and independent of any
action to be taken by the officials of the Land Department. This
was conceded by the Government itself under the terms of the
act of Congress. On the other hand, if the land was in faet
mineral in character, it still belonged to the Government.

“The public-land surveyors in running the section and town-
ship lines had reported generally that this and other surround-
ing land was mineral, while a geologist of the Geological Sur-
vey, after a careful examination of the particular tract in
guestion, had reported it nonmineral. The Government, how-
ever, filed suit against Mr. Power for some $2,000 for having

cut timber on this land. In answer to the Government suit, he
alleged that he had purchased the land, and offered o prove
that the land was in fact nonmineral, and that therefore he
had perfect title and was the legal owner of the timber. The
court, however, sustained the Government’s demurrer to Mr.
Power's answer, and decided that, even though the land was
in fact nonmineral, nevertheless the court could not allow the
defendant to prove that fact. Mr. Power had been haled into
court at the suit of the Government. His one possible defense
lay in his proving that the land was nonmineral in character.
‘With this proof he could legally establish his title; without
it he must pay to the Government $2,000 for timber cut by
him from his own land. Nevertheless, the court decided that
it was powerless to afford him any relief. The court held that
the Secretary of the interior, and the Secretary of the Inte-
rior alone, not the courts, possessed jurisdiction to hear and
determine the evidence offered.

“This decision, unreasonable and unjust as it was, was
strictly in accord with the law. It was so obvious, however,
that the defendant was denied any opportunity for a fair hear-
ing or for just relief that the officials of the Forest Service
refused to proceed further with their prosecution. Neverthe-
less it was entirely possible under the law for them, simply
because they were Government officials, to carry the case to
judgment and to collect from Mr. Power $2,000, denying him
meanwhile any opportunity of presenting before the court the
very evidence necessary to his defense. :

“The decision of the court in this Harold T. Power case
was not only in accord with, but is also a very good illustra-
tion of, the present status of the law. And, strangely enough,
this remarkable denial of access to the courts and of the pro-
tection of the courts to public-land claimants is not the result
of any specific legislation. Congress has merely failed and
neglected to legislate either one way or the other, and under
this total lack of legislative direction the courts have, by their
decisions, gradually reversed their former rules of practice.
Formeriy, under the decisions of the Supreme Court, the dis-
triet court at San Francisco could not have denied to Mr.
Power the opportunity which he asked to present evidence for
the protection of his title against the suit of the Government
officers. In two cases decided by the United States Supreme
Court, one in 1870 and one in 1887, that court expressly held
that the local courts should receive and consider and pass
upon the evidence offered by public-land claimants in support
of their title. By reason of the similarity, both in princijles
of law and in the nature of their facts, these two cases, al-
though admitting of slight legal distinctions, are very closely
analogous to the Harold T. Power case. In these two instances
the grantee was a State instead of a railroad corporation, but,
like the grant to the railroad corporation, the grant to the
State took effect and vested legal title in the grantee in ad-
vance of and regardless of any official action by the Land
Department. :

“Tn the first of these two cases—the case of Railroad Co. v,
Smith (76 U. 8, 94)—the court said:

“The right of the State did not depend upon his [the Secretnrﬁ of the
Interior] action, but on the act of Congress. * * * As that offi-
cer had no satisfactory evidence under his control * * * he must
rely, as he did in many cases, on witnesses whose sonal knowledge
enabled them tfo report as to the character of the tracts claimed.
# * * YWhy should not the same kind of testimony, subject to cross-
examination, be competent when the issue is raised in a court of jus-
tice? * * * Ye are of opinion that the State court did not err in
that [the admission of verbal testimony].

“This case, you will notice, not only held that the courts of
justice had jurisdiction to receive and pass upon evidence, but
gave cogent reasons upholding the propriety and duty of the
courts in this regard.

“1In the other case—Wright v. Roseberry (121 U. §., 488)—
the Supreme Court said:

“Tor the error in holding that the certificate of the commissioner
was necessary to pass the title of the demanded premises to the State
the case must go back for a new trial, when the parties will be at
liberty to show whether or not the lands in controversy were in fact
gswamp and overflowed * * # If they are proved to have been
sich * * #% they were not afterwards subject to preemption by
eettlers.

“You will notice that in this last case, under the express
direction of the United States Supreme Court, the parties were
given liberty to introduce evidence in the lower court. The con-
trast between these two earlier cases and the recently decided
Power case shows an obvious reversal of policy and of practice
by the courts. This change, as above stated, has not been due
to any action, but rather to inertia and inaction on the part of
Congress,

“As showing, however, that such change adverse to public-
land elaimants has been definitely adopted by the United States
Supreme Court, I wish to quote from the recent case of the
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Riverside Oil Co. v. former Secretary of the Interior Hitchcock,

reported in volume 190, United States Reports, page 316. The
court said:
“% ® % The head of an executive department ¢ * * must

exercise his judgment in expounding the laws and resolution of Con-
gﬂz&: nlzder which he is from time to time required to act.

*  Whether he declded right or wrong is not the question.

Having jurisdiction to decide at all, he had necessarily jurisdiction,
and it was his duty to declde as he thought the law was, and the courts
have no power whatever under those circumstances to review his deter-
mination by mandamus or injunction. * * * Nor does the fact
that no writ of error will lie in such a case by which to review the
judgment of the Secretary furnish any foundation for the claim that
mandamus may therefore be awarded. The responsibility as well as
the power rests with the Becretary, uncontrolled E? the courts.

* 1t is interesting to note that at the date of this decision the
statutory powers and duties of the Secretary of the Interior in
public-land matters were identically the same as at the date of
the decision in the case of Wright v. Roseberry, previously re-
ferred to, in which the Supreme Court expressly directed that
evidence should be introduced before, and the facts there deter-
mined by, the trial court.

“Of course, these few cases here cited do not cover every de-
tail nor every point of technical distinction that might be called
to attention in a court of law. There are, however, a great
number of cases which raise and dispose of almost every con-
ceivable point that could be suggested in the interest of any
public-land claimant, and the Supreme Court has resolved
practically all of them in snch a way as to bar the public-land
claimant from access to courts. There are, it is frue, three
classes of exceptions to the rule, but these afford only limited
and qualified relief. They are found, first, in mineral-land
cases; second, where the claimant is defendant; and, third,
where the land has been patented.

“ First, under the mining laws, section 2326 of the United
States Revised Statutes has for many years permitfed free
access to the courts in cases of private adverse claims. Dis-
putes have been settled, the scope and effect of the mining laws
determined, and private property rights adequately protected.
Unfortunately there is no similar provision for agricultural
claimants, or covering contests and adverse recommendations
by Government officials against any character of claims.

“The second means of access fo the courts referred to is by
the claimant being haled into court at the suit of the Govern-
ment. As seen in the Harold T. Power case (which was the
first case I referred to), even then the claimant may be de-
fenseless. In some few cases, involving rights of way and
grazing regulations, the claimant has been brought into-court
upon the Government's suit for injunction. This remedy is not
adequate, nor is it practicable except in comparatively rare
instances.

“The third exception mentioned is in agricultural-land cases.
A claimant who has been illegally deprived of his land by
wrongful action of the land officers has the privilege of waiting
until the land has been patented to some other person, and then
file a suit in equity against that person to have him declared
trustee of the land. There are many cases of this character in
the books. A typical one is that of Ard . Brandon, 156 T. 8,
537, where the court said:

“Tle [the plaintiff in the sunit] did all that was in his power in the
first instance to secure the land as his homestead. That he failed was
not his fault; it came through the wrongful action of one of the officers
of the Government, * * * Here a rightful application was wrong-
fully rejected. * * * P 7

“And again:

“ Such wrongful rejection did mot operate to deprive the defendant
of his eguitable rights. * * * If he does all that the statute pre-
scribes as the condition of acquiring rights, the law protects him in
those rights.

“The language in that case declaring the rule of adeqguate
protection sounds reassuring. No suit in such cases can, how-
ever, be instituted until the Government has parted with its
title. Ten, twenty, and thirty years ago it was the policy of the
Land Department to patent the public lands as speedily as pos-
sible, and there were, practically speaking, no Government con-
tests and no reserved or withdrawn areas. Even then this
partial remedy was little better than a denial of justice, since
a rightful claimant could be, and many times was, illegally de-
prived of the use and possession of his land, and forced to wait
5 or perhaps 10 years, until his adversary had secured Gov-
ernment patent, before he could even begin the necessarily
expensive and cumbersome litigation. At the present time,
moreover, the policy of the Government to make withdrawals
and reservations has placed from one-fourth to three-fifths of
the total area of many public-land States permanently, or for
an indefinite period, beyond the possibility of being patented,
and this remedy, unsatisfactory as it always was, is therefore
now to that extent not available. In faect, this remedy is now
generally recognized as of no practical value and is seldom

invoked. It furthermore never did afford any relief, nor is
there any other remedy available in cases where the claimant
is directly opposed by the Government officers. As a matter
of natural consequence, unavoidable under the present system,
it may be added also that the greater number of instances of
injustice and hardship of late years have occurred where claim-
ants have been opposed by Government officials. It certainly
can not fail to impress any impartial mind as being indeed most
remarkable that in those particular cases where a claimant's
asserted rights are considered by the executive department to
be adverse to the interests of some one of its own projects or
policies or bureaus, that in such cases, of all others, the claim-
ant must be left entirely in the hands of that department,
without the least possibility of any appeal or review elsewhere.
Impartial judgment is humanly impossible where adversary
and judge are one, no matter what may be the conscientious
piety of that one.

“That the present system of absolute and uncontrolled ex-
ecutive power over public-land matters is indefensible in prin-
ciple I think no one will deny. It is not necessary to cite
Montesquieu’s “ Spirit of the Laws” or Alexander Hamilton’s
“ Federalist Essays” or other authority; we all know that it
is fundamentally un-Ameriean and contrary to every principle
of our form of government to close the courts against relief or
redress for violations of valuable legal rights, Two or three
sentences may well be guoted, however, from the famous case
of Marbury against Secretary of State James Madison, which
was recently referred to by President Taft as one of the corner-
stones of our Government. That case involved the violation
of an individual citizen’s property rights by the Secretary of a
department. It is the oldest and strongest precedent in support
of the protecticn of the individual against illegal executive ac-
tion. The court said:

“The very essence o
every individual to clraistitﬂ{h]éme;gte?tﬁn ‘l'.é ct%:;stsl:aw;,n v&%gngl'i‘gej:'t gg
receives an injury. One of the first duties of the Government is to
m"‘nﬂ g&”?&ﬁﬂn' th vin da dicial rtment
s whatpthe lawyis. e province and duty of the judicial departmen

“It is a general and Indisputable rule that where there is a legal
right there is also a legal remedy by suit, or action at law, whenever
that right is invaded.

“The principle, there so forcibly announced, of assurance to
individual citizens of the willing protection of the courts should
effectively operate in public-land cases above all others. It
has always seemed to me that, of all citizens in civil life who
are entitled to the full benefit of every safegmard and protec-
tion the law can offer, the one first in order should be the
public-land eclaimant in his assertion of claim to the meager
property rights he may obtain. He may in some instances have
prospered and spread himself as did the wicked man referred
to in the Psalms; but, as a rule, his has been and to-day is a
hard lot, with struggle and hardship and with very little reward
except the satisfaction of having sown where others shall reap.
The pioneer in the larger business enterprises upon the public
lands does not stand under the same halo of peculiar sympa-
thetic personal interest as does the individual settler, but at the
same fime his enterprise and courage and initiative are far
above the ordinary in public value. Certainly he does not
merit any denial of common justice or to have closed against
him the legal protection commonly accorded to the pawnbroker
and the loan shark.

“No impelling cause or sound reason ever has been given
for the present denial of judicial relief. The only justifica-
tion ever suggested by the courts for closing their doors {o the
public-land claimant is that the land department has been
constituted a special tribunal with judicial funections for his
protection. That does not seem to justify the present complete
denial of the courts to land claimants, because, as we have
already seen, that department was not considered to be so
sacredly judicial inm 1887, when the case of Wright ». Rose-
berry was decided. The courts afforded at least a more liberal
measure of relief at that time, and no legislation has been
enacted since then requiring any change in the practice of the
courts.

“ Furthermore, there exists now much keener necessity for
liberal access to the courts in land cases than ever before. In
former years the Land Department maintained a far more judi-
cial attitude than it does at the present time. Peculiarly
enough, during the very period while the doors of the courts
have been closing tighter and tighter against land claimants,
influences have been at work causing the Land Department to
become less and less judicial and more and more distinetly
executive in ifs attitude and administration. As previously
mentioned, we know that in former decades the controlling
policy of the Land Department was to patent the public lands as
rapidly as possible. There were few contests instituted by the
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Governmeént officers and practically no reserved or withdrawn
areas. Af that time the chief function of the officers of the
‘department was to sit in judgment upon conflicting private
claims concerning which they had cause to feel only the desire
and promptings of an impartial and wholly dispassionate judge.
The sense of purely judicial obligation and duty was, naturally
enough, developed and fostered among them by the fact that
these classes of cases predominated in their work, and the pre-
vailing attitude of the department was therefore conscientiounsly
judicial. To this situation it was due no doubt, in a large de-
gree, that even in those cases where there was no private contest
and the issues involved were solely between the Government
and the private applicant, the officials at that time were, as a
general rule, more keenly sensitive to the binding obligation
resting upon the judge to determine impartially whether the
applicant had or had not complied with the law and become en-
titled legally to the property or legal rights applied for. There
was not then, as, unfortunately, there is at the present time, a
general disposition among the departmental subordinates to
adopt the now current sophistry which argues that the depart-
ment, if in its own opinion the public good will be subserved
thereby, may reject private claims, even though the applicant
has admittedly done ‘all that the statute prescribes as the con-
dition for acquiring’ the rights sought. In former years gen-
eral recognition and respect was willingly accorded to the
language which the Supreme Court used in the case of Frisbie
v. Whitney (76 U, 8., 668) that the land officers have no legal
authority to refuse ‘rights, however inchoate, which are pro-
tected by laws still in existence,’ and to the declaration of the
Supreme Court in the case of Cornelins v. Kessel (128 U. 8.,
456), which says, concerning the Land Department, that its—

“power of supervision and correction is mot an unlimited or an arbi-
trary power. It can be exerted only when the entry was made upon

false testimony or without authority of law. It can not be exercised so
as to deprive a person of land lawfully entered.

“In considering the greater need of access to the courts now
than in former years it should also be remembered that the for-
est reservations now cover nearly 200,000,000 acres and that
within this tremendous domain are property rights and private
claims equal in number and in importance to the total private
property in some of the States. The Forest Service has practi-
cally no established system of notice or for giving opportunity
for hearings and maintains ne regularity or judicial character
to its proceedings in adjudicating private rights. In most in-
stances it acts ex parte upon reports and information kept
strictly confidential in its own files. It is at the present time
administering a large number of important land laws and an
accumulated mass of departmental regulations under which
private rights and property claims are determined (you can not
say adjudicated) in the cheerful and summary and unceremoni-
ous manner of a black negro mammy spanking her many pick-
aninnies on a busy wash day. I say that not because I am
hostile to the Forest Service, for I am not; but it is true. And
it is unfortunate also for the Forest Service itself that it is
true. This is a serious matter. And we must bear in mind
that this bureau now acts within its own sphere with the same
power of final and uncontrolled adjudication of private rights
as does the Land Department.

“Another circumstance increasing the present need for access
to the courts is the fact that the number of statutes and depart-
mental regulations thereunder has increased. The executive
officials are now confronted by a bewildering legal tangle of
laws and regulations, many of them inconsistent with each
other and some of them inconsistent in their own terms. Other
statutes are fragmentary or antiquated. The situation is a
difficult and embarrassing one even for administration. For
Judicial interpretation and construction we should certainly
have access to a court or courts of recognized standing.

* It might be well to consider a very few of the circumstances
attending the administration of the executive departments, from
whose decisions the public-land claimant now has no appeal or
possibility of relief. I think that no thoughtful student of the
principles and historical development of our institutions will
deny that the distinctive characteristic of executive bureaus and
departments should properly be vigorous activity along the lines
of their own selected or adopted policies, These policies will
change from time to time with changing administrations and
political variations. Even under the most complete system of
civil service the changing of Secretaries and of policies will
bring about all-pervading changes in attitude throughout the
department. Civil service may limit the freedom of but it can
by no means prevent the exercise of influence by the Secretary
over his subordinates. Even though he encourages personal
independence, the Secretary’s influence is and always will be
controlling.

“The Secretary and those in authority under him always have
free power of promotion and demotion, and of transfer from
certain positions to other positions, and of change from certain
duties to others more or less advantageous; and the subordinates
are always keenly conscious of the possibility that it may be
advantageous to act in harmony with the Sacretary's policy.
This instability and change of policy and attitude, this trim-
ming of sails to suit varying currents renders absolutely im-
possible thé establishment and firm maintenance of a definite
and consistent system of public-land law. In fact, the very
thought of purpose or of administrative policy, or the thought
of political effect—all of these ideas which are inherent in the
executive departments—are in their very nature incompatible
with any proper conception af a judicial tribunal. It is little
less than criminal to leave the public-land claimant, without
any hope of relief or possibility of redress, at the mercy of such
a system. It is a political erime against the public-land Slates
of the West that the property titles and legal claims, upon the
security of which must depend largely the enterprise and busi-
ness development of the western country, must remain subject
to the judieation and to the sole protection of a tribunal of
this nature, ;

“Limited time makes it impracticable to discuss in detall,
or even to cite, specific instances of hardship and injustice un-
der the present system of exclusive departmental control. It is
interesting to investigate the many suits which were brought by
defeated claimants to recover land after the issuance of patent
in former years when conditions were different and that remedy
offered some measure of relief. A study of those cases will fur-
nish ample evidence that the executive officers of the Land De-
partment even in former years frequently denied individual
property rights in clear violation of the law and under circum-
stances of great injustice. On account of the inadequacy of that
remedy, as previously explained, it must be remembered also
that the number of suits actually brought represents but a
small proportion of the cases in which injustice was suffered
even then. And no one familiar with the actual conditions of
affairs in public-land administration, with the present confus-
ing and inadequate public-land laws and with the irresistibly
biasing and warping effect of recent political agitation in public-
land matters, will contend that the denials of legal rights and
of privileges lawfully claimed under the public-land laws are
now fewer in number than they were in former years.

“1 wish to give a brief guetation indicating the hardships
actually attending the present administration of the public-land
laws, and indicating not only the hardships to individuals, but
the injustice to investors, and also the unfortunate uncertainty
of, and insecurity in the protection of, legal rights, which is now
seriously retarding legitimate commercial development in the
public-land States. This guotation will be from a speech by
Hon. Joux E. Raxer, of California, reported in the CoNGres-
s1oNAL Recorp of July 5 of this year. Judge Raxer has for
years been a very prominent and successful lawyer. Before his
election to Congress he was judge of one of the superior courts
of the State, He is thoroughly conversant with public-land
conditions and practice. His congressional district includes
Government lands of large area, both within and outside of for-
est reservations. He is recognized as an authority upon ques-
tions of public-land law. Judge RAxEer's language is of all the
more interest and value because he is an accepted and thor-
oughly erthodox conservationist, and one of the stanchest sup-
porters of the Federal Forest Service. His speech on July 5
was directed in favor of his own resolution calling for a thor-
ough investigation by Congress of actual publie-land conditions
in the West. I shall give four excerpts from his speech:

“A great number of complaints have been coming from the citizens
of all the public-land States, protesting agalnst alleged hardship, jn-
justice, and inequality in the operation of the public-land laws. The
complaints received have not been restricted to any one class. They
have come from homestead and desert-land clalmants, from prospectors
and the locators of mining clalms, from municipalities and companies
supplying power and water to municipalities, from irrigators and from
{rrigation companies, from operators of mines, mills, and reduction
works, and from those living east as well as west who have invested
in mining, irrigation, and water-power development, ¢ ¢ @

“ Congress some six years ago enacted a statute apparently granting
rights of waiy for reservoirs, ditches, pipe lines, tunnels, and canals
for munieipal, mining, milling, and ore-reduction purposes. Now con-
plaints, serious complaints, are heard that this statute has been so
strip and whittled away by construction end application that its
beneficial objects and purposes are utterly defeated. * »

* Business investment and enterprise are discouraged and seriously
retarded by the maze of doubt and uncertainty surrounding this whole
generil su{ject of rights of waf across the publie lands, and by the
constant menace and threat of litigation if any move is made. Com-
plaint is made repeatedly also that there is a tendency on the Pnrt of
some Government agents and officers to penalize and to question the
motives and intg}riﬁ of those who wish to take such questions into the
courts for adjudication. This is a very serious complaint and should
be sifted to the bottom, especially in view of the circumstances in which
honest men must find themselves in considering the legal phases of the
situation. The scope and effect of many of the statutes when consid-
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ered singly, and the effect of some of the later emes upon those passed
previously, remaln unadjudicated. Not only the scope and effect of
these laws in a general sense, but even the significance of many of their
most important words and phrases, remain undetermined. They refer
in terms to railroads, reservoirs, canals, ditches, pipe lines, flumes,
dams, hr trails, tramways, and transmission and telegraph
lines, and yet the purport and logical effect of a recent ruling bfv e
standing master in chancery of the United States Clrcuit Court at San
Francisco would seem to be, that rights of way across the public lands
of the West can no longer secured even by irrigation companies or
for transcontinental railroads. * ¢ *

“ There are many complaints lodged also by miners, homesteaders,
and desert-land claimants to the effect that the practice and decisions
have tended of late years to handicag needlessly and unnecessarily to
annoy and harass those who have faithfully and honestly complied with
the public-land laws.

“ It is not, however, a fault chargeable to the departmental or
bureaucratic officials that such constant complaint is everywhere
made against their rulings and decisions. The fault is not with
them, but with the present system. The Executive can not
properly be expected to be judicial or impartial in its attitude.
1t is the active agent of the Government. It of right ought to
be definite and vigorous, not judicial or deliberative. It is the
constitutional duty of Congress promptly to enact new laws to
correct any undesirable policy legally adopted by the Executive,
while the duty of restraining illegal executive tendencies lies
with the judiciary. This duty will be performed naturally,
and in the usual and regular manner, by opening the courts to
complaints of injustice and injury. The courts by declaring
the true meaning, scope, and effect of the laws will uphold and
support the Executive in all proper interpretation and applica
tion of the statutes. -

“1 understand—in faet, I think I may safely say that I am
sure—that it is the personal desire of the Secretary of the Infe-
rior and of the Forester to have cleared away by definite judi-
cial determination the many points of doubtful or disputed
legality which now exist concerning the subjects under their
administration. They desire to know by determinative judicial
authority what they can and should do and what things can not
and ought not to be done. Free access to the courts will bring
authoritative determinations of private rights, will relieve the
executive departments from the burden®of much bitter eriti-
cism, and will bring justification and support to the lawful exe-
cution of whatever public-land policy is adopted.

“ President Taft has recognized both the right and the need
of access to the courts in this class of cases. On June 21 of
last year he sent to Congress a special message urging early
consideration of the subject. He said:

“ There are, gerhap& no questions in which the public has more acute
interest than those relating to the disposition of the public domain. I
am just in receipt from the Secretary of the Interior of a recommenda-
tion that in disposition of impertant le;iai questions which he is ealled
upon to decide relating to the public lands, an a 1 be auvthorized
from his decision to the Court of Appeals for the Distriet of Columbia.

“1 fully indorse the views of the retary in this particular, which
are set forth in his letter, transmitted herewith, and urge upon the Con-
gress an early consideration of the subject. Y

“ Whether the particular method suggested by the President,
that of appeal to the Court of Appeals for the District of
Columbia, is the most desirable method to adopt, or whether
some other means of access to the courts should be provided,
should be carefully considered and freely diseussed. The chief
object of the President’s message, however—that of securing
legislation expressly granting the right of access to the courts—
Sltloullld receive our hearty approval and the active support
0 n .”

MESSAGE FROM THE SENATE.

A message from the Senate, by Mr. Crockett, one of its clerks,
announced that the Senate had passed bill of the following title,
in which the concurrence of the House of Representatives was
requested :

8.6585. An act increasing the appropriation for the exten-
sion, alteration, and improvement of the public building in the
city of Concord, N. H.

SENATE BILL REFERRED.

Under clause 2, Rule XXIV, Senate bill of the following title
was taken from the Speaker’s table and referred to its appro-
priate committee, as indicated below :

8. 6585. An act increasing the appropriation for the extension,
alteration, and improvement of the public building in the ecity
of Concord, N. H.; to the Committee on Public Buildings and
Grounds.

ENROLLED BILL AND JOINT RESOLUTION SIGNED,

Mr. CRAVENS, from the Committee on Enrolled Bills, re-
ported that they had examined and found truly enrolled bill
and joint resolution of the following titles, when the Speaker
gigned the same:

H. R.19238. An act to amend section 90 of the act entitled
“An act to codify, revise, and amend the laws relating to the

judiciary,” approved March 3, 1911, and for other purposes;
and
H. J. Res. 39. House joint resolution proposing an amendment
to the Constitution, providing that Senators shall be elected by
the people of the several States.
REGULATION OF INJUNCTIONS.

Mr. HENRY of Texas. Mr. Speaker, is Houge -resolution
520, which was under consideration last evening at adjourn-
ment, now before the House?

The SPEAKER. It is.

Mr. MANN. Mr. Speaker, I make the point of order that
the resolution reported by the gentleman from Texas is not a
privileged resolution, that it is not in order, and that the Com-
mittee on Rules had no jurisdiction to report the resolution.

The SPEAKER. Upon what does the gentleman base his
point of order?

Mr. MANN. The rule provides that—

At the expiration of such time the previous question shall be ordered
on the bill and said substitute to final passage, and the House shall
immediately proceed to vote on the bill and substitute without any
intervening motion.

Mr. Speaker, it became the practice in the Congresses prior
to the Sixty-first Congress to adopt resolutions of this kind
reported from the Committee on Rules. For instance, on No-
vember 16, 1903, the gentleman from Pennsylvania [Mr. Dar-
zELL] reported a resolution for the consideration of the Cuban
reciprocity bill, which concluded in this langnage:

And whenever general debate is closed the committee shall rise and

:?tgrt the bill to the House, and immediately the House shall vote,

out debate or intervening motion, on the engrossment and third
reading and on the passage of the bill.

The question was raised at that time whether that shut out
any intervening motion, and it was so ruled, although an ap-
peal was taken and the appeal was overruled. Subseguently
various other resolutions were asked from the Commitiee on
Rules, which eliminated even the right of appeal.

Following that course, many Members of the House have
come to believe that the right to offer a motion to recommit,
which originally was designed to permit the gentleman in
charge of the bill to move to recommit for the purpose of cor-
recting an error in the bill—that the right to offer a motion to
recommit bad become a right of the minority, and there was
incorporated in the rules of the Sixty-first Congress, and it js
in the roles of this Congress, this provision, on page 359 of the
Manual, referring to the Committee on Rules:

The Committee on Rules shall not report any rule or order which
shall provide that business under psmtgrral.ﬁh 7, Rule XXIV, shall be
set aside by a vote of less than two-thi of the Members present;
mnor shall it report any rule or order which shall operate to
?%tllm to recommit being made, as provided in paragraph

Now, this rule endeavors to cnt out the motion to recommit,
because it expressly provides that the House shall immediately
proceed to vote on the bill and substitute without any inter-
vening motion; while the rule provides that the Committee on
Rules is not authorized to report any rule which shall operate
to prevent a motion to recommit being made.

It is true that the motion to recommit is not of as great value
to the minority as it was supposed to be before the ruling of
the Chair the other day, but the right to offer the motion to
recomnit is preserved by the rules, and preserved in such a man-
ner that the Committee on Rules can not report a rule which
shuts it out. Doubtless they could report a rule which would -
amend the rule providing for a motion to recommit, or the
Committee on Rules could report a rule eliminating the rule to
recommit, but they can not report a rule which viclates the
rule providing for the motion to recommit.

The SPEAKER. The Chair would like to ask the gentleman
from Illinois a question. Suppese this rule was adopted and
there was a controversy as to whether anybody had the rizht
to make a motion to recommit, is the gentleman from Illinois
clear that this rule undertales to ent out the motion fo re-
commit?

Mr. MANN. I am clear that under the precedents it does.
It says that it does, and under the precedents it dees.

The SPEAKER. The Chair will hear the gentleman from
Texas.

Mr. HENRY of Texas. Mr. Speaker, the question of the
Chair to the gentleman from Illinois is pertinent, and I was
about to address myself to that point. There was no intention
on the part of the committee to prevent the motion to recommit,
and I apprehend that there will be no objection made to a
motion of that kind on this side of the House.

But let me suggest several thoughts. It is true the House
amended the rules of the House to read that the Committee on
Rules shall not report any rule or order which shall operate

revent a
of Rule
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to prevent a metion to recommit being made as provided in
paragraph 4 of Rule XVI.

Paragraph 4 of Rule XVI reads:

After the previous question shall have been ordered on the passage of
a bill or joint resolution, one motion to recommit shall be in order,
and the Speaker shall give preference in recognition to such Member
who 1s opposed to the bill or joint resolution.

Mr. Speaker, while it is true the Committee on Rules has been
forbidden to report a rule that would deny a motion to recom-
mit, yet if the Committee on Rules should report such a rule,
and this House by a majority vote should adopt it, that would
preclude the right to make such motion.

Why, Mr. Speaker, only the other day the Committee on
Rules reported a rule in regard to an appropriation bill, the
legislative, executive, and judicial, to supersede temporarily the
entire rules of this House by a special rule in order to make
certain things which were in that appropriation bill not subject
to a point of order.

The SPEAKER. The Chair would like to call the attention
of the gentleman to the last proposition in this subdivision—

Nor shall it—

That is the Committee on Rules—

report any rule or order which shall operate to prevent a motion to
recommit being made as provided in paragraph 4 of Rule XVI.

What does that mean?

. Mr. HENRY of Texas. That means that the Committee on
Rules shall not report it, but even conceding that they have
reported rules which exclude that right, the Committee on
Rules has a right to report it to the House, and if the House
adopts it such action would abrogate that part of the rule,
because it temporarily sets aside the rules of the House.

* Mr. NORRIS. Will the gentleman permit a question?

Mr. HENRY of Texas. In a moment. The House by a
majority vote can adopt any special rule that temporarily sus-
pends the general rules of the House, as it has frequently done
in the past.

The SPEAKER. This rule says that the Committee on Rules
ghall not report such an order.

Mr. HENRY of Texas. But, Mr. Speaker, if the Committee
on Rules should do it.

Mr. NORRIS. That is where my question comes in.

Mr. MANN. That is where my point of order comes in.

The SPEAKER. And suppose the Chair refuses fo enfertain
a motion to consider a resolution from the Committee on Rules
which contravenes the general rule referred to?

Mr. NORRIS. I want to ask the gentleman, Suppose any
other committee does something which under the rules they
are not allowed to do. The proper thing to ecall it to the atten-
tion of the Chair then is a point of order that they have gone
beyond their jurisdiction. The Chair finds it has done that,
then is it not the duty of the Chair to so hold that they have
exceeded their power?

Mr, HENRY of Texas. Mr. Speaker, there is no controversy
about that, but would the Chair hold that this rule can not be
amended to-day or abrogated by a special rule and that it never
can be changed because it is in the rules?

The SPEAKER. No; the Chair would not hold anything of
the sort. You can report any rule which you see fit to put
upon the books, but as long as that section stands there the
Committee on Rules is precluded from bringing in such a reso-
lution as this one. If you bring in a resolution amending the
rules, that is a proposition which, of course, the Chair would
entertain; but you are not bringing in a resolution to amend
the rules, you are bringing in a resolution which violates a rule
of the House.

Mr. HENRY of Texas. Mr. Speaker, the Committec on Rules
does not intend to prevent a motion to recommit being made,
but the gentleman from Illinois [Mr. MaANN] is entirely in-
correct in his diagnosis of the case in this instance. That is
all there is {o it. The Committee on Rules has no objection to
a motion to recommit being made.

Mr. NORRIS. Will the gentleman allow another question?
I want to ask the gentleman, Mr. Speaker, if the Committee on
Rules brought in a rule here setting aside Calendar Wednesday
by less than a two-thirds vote whether a point of order against
that rule would be sustained by the Chair?

Mr. HENRY of Texas. Well, I think . the Committee on
Rules could bring in any speclal rule temporarily suspending
the rules of this House, and if it was adopted by a majority
vote, it would prevail

. Mr. NORRIS, But before it is adopted and somebody calls
attention to it and makes the point of order. If that is not the
right theory, then what effect does this rule have which says
the Commitiee on Rules shall not bring in a rule setting aside
Calendar Wednesday by less than a two-thirds vote.

Mr. HENRY of Texas. I think it is all buncombe.

Mr. FITZGERALD. Mr. Speaker, I wrote the provisions
which are found in this rule. I drafted them myself, and they
were drafted to obviate great abuses in this House. I do
not believe that very many ever gave me much eredit for the
desire to accomplish that purpose, but that was the purpose.
The Speaker will recollect that in the last Congress on several
occasions when it was proposed to report specinl rules to the
House from the Committee on Rules I called the attention of
the committee to the fact that if those rules were reported
without putting in the provision excepting the motion to re-
commif I should make a point of order against them when they
were presented to the House. These provisions were designed
to prevent two things being done—one was to prevent Calendar
Wednesday from being set aside, in an indirect way, by less’
than a two-thirds vote by a limitation upon the extraordinary
powers of the Committee on Rules, and the other was to prevent
the Committee on Rules, at times when partisan advantage
would make it politically expedient, to deny to the minority the
right to have a vote upon some important matter by bringing
in a rule to deprive the minority of that privilege. I believed
the minority should not be deprived of that right when I was
in the minority, and I never advocated a rule when I was ir
the minority that I am not willing to live under when I am a
Member of the majority. [Applause.] If there is anything
that can properly be asserted about the procedure of the House
of Representatives, it is that the rules should be so framed that
there would not be partisan controversies about them. Every-
one should be willing to have the same rules apply to them,
whether in the majority or minority in the House. [Applanse. ]
The temptation to take advantage of the minority is so great
that no party should ever be in a position where it can ride
ruthlessly over them. Indeed, the whole theory of the rules
of the House—and that is very frequenily forgotten—is that
they are framed to protect, not the majority, not to enable the
majority to do business, but to protect the minority from the
exercise of arbitrary power by the majority. -

1 do not believe that it was intended by this particular reso-
lution that the motion to recommit should be denied to who-
ever should happen to be opposed to this particular bill, but I
do say that the language of this resolution—

That at the expiration of such time the previous question shall be
considered as ordered on the bill and said substitute to final passage,
and that the House shall immediately proceed to vote on the E[ll and
gubstitute without any intervening motion—
operates to violate the rule which places a prohibition npon
the Committee on Rules to cut out the motion to recommit as
provided in section 4 of paragraph 4, Rule XVIL

I do not know that the question has before been presented to
the House. ‘I do know that upon one occasion a rule was
brought in making a bill a continning order. My recollec-
tion is that the point of order was raised against it. I am not
certain whether it was passed upon at that time, although the
gentleman who was then Speaker said that the House, without
objection, might adopt such a rule, which would make a bill a
continuing order so as to eliminate Calendar Wednesday. The
time was never reached, however, or no attempt was made
under that special order to eliminate Calendar Wednesday.
But unless the House is protected by the point of order, both of
these rules could be made ineffective.

There is a rule, for instance, which prohibits the Speaker
from entertaining a motion or a request that anybody, except
those persons designated in the rule, be admifted to the floor
of the House. One of the rules prevents the Speaker from
entertaining the motion for a recess on Calendar Wednesday.
He could not entertain those motions without violating the
rules. If he attempted to do so, he could be prevented by
raising the question of order. It seems to me that the gentle-
man's point of order as interposed must be sustained as to the
rule, although I suppose there will be no objection if the gen-
tleman from Texas [Mr. Hexry] should ask to modify the
report by excepting the motion to recommit.

Mr. HENRY of Texas. This same provision was in the rule
reported to-consider pension bills the day the two gentlemen
from Georgia, Mr. Trisere and Mr. RopDENBERY, got up the;
opposition. "But if there is any doubt about the question, I ask
unanimous congent that the resolution be amended by adding:
at the end of line 12 the words:

Except a motion to recommit.

The SPEAKER. The gentleman from Texas [Mr. HeEsmY]
asks unanimous consent to add at the end of the resolution the
words : ;

Except a motion to recommit.

Is there objection?

Mr. Speaker, I reserve the right to object.
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Mr. CANNON, Mr. Speaker, on the point of order I would
like to make a remark, if the Chair will indulge me. This rule,
if adopted by the House, would clearly cut off the motion to
recommit. I recollect very well when the rule was adopted
touching the motion to recommit, and the prohibition upon the
Committee on Rlules from reporting any special order for the
consideration of the House that would prevent that motion
being made.

It is somewhat interesting, Mr. Speaker, if I may be indulged
for a moment, in the light of parliamentary disagreement in the
Hounse of Representatives, to Just reminisce for a moment.
There is a way, in the event the Chair should sustain the point
of order upon this resolution reported by the Committee on
Rules, by which this rule could be considered, and that would
be an appeal from the decision of the Chair to the House, and
the majority would then have a chance to overrnle the Speaker
when he sustains the point of order, if he should do so, to this
provision in this rule.

The SPEAKER. The Chair would like to ask the gentleman
from Tllinois a question. Suppose somebody appealed from the
decision of the Chair and somebody else moved to table, and
the latter motion ecarried, how would you get an opportunity to
discuss that proposition?

Mr. CANNON. After all is said and done, we are discussing
it now. A majority of the House now, as always, can determine
what it will do touching its order of business and touching leg-
islation, rules or no rules. A majority of the House may vio-
late every rule that is made, by a majority vote, and it has in
the past so done as to some of the rules.

Mr. SHERLEY. Does the gentleman mean by that that the
Chair ought to afford a majority of the House the opportunity
to violate by an indirect attack a plain rule written into the
regular standing rules of the House?

Mr. CANNON., I take it for granted that whoever is Speaker
of this House, or whoever has been Speaker of this House in
over a hundred years of existence, or whoever will be Speaker
of this House, has ruled or will rule upon all questions of order
as he believes he ought to rule.

Mr. SHERLEY. Obh, of course. But here is the practical
proposition here——

Mr. CANNON. And it is always subject to an appeal.

Mr. SHERLEY. Of course. -

Mr. CANNON. I have known Speakers of this House, when
gentlemen have arisen to questions of the highest constitutional
privilege, to decide upon the point of order that it is not a con-
stitutional privilege. I have known an appeal to be taken by
gentlemen against that decision, and I have seen a majority of
the House overrule the Speaker. Aye, more. I have seen in-
side of 12 months a majority of the House reverse itself. We
are always subject to a majority.

Now, one word in conclusion,

Mr. SHERLEY. I do not want the gentleman to conclude
until I ask him a question.

Mr. CANNON. The Speaker has already, by a question, as
I understand, as a Member of the House, substantially pointed
the way by which this rule could be amended otherwisa than
by the Speaker being overruled by a majority, in the event
there was a majority that would overrule him, on whatever
decision he might make. If there be a czar now in existence
in this House of Representatives, it is not the Speaker but the
Committee on Rules, that, by reporting this rule, has announced

- its intention that it will be a czar and defy the rules when
they write in “not subject to an intervening motion,” which
would nullify that rule. Sometimes, in the light of history,
I wonder upon what meat does this our Ceesar, or our Cesars,
feed that they have grown so great.

Mr. HENRY of Texas. Will the gentleman yield for a mo-
ment ?

The SPEAKER. Will the gentleman from Illinois [Mr. Cax-
NoN] yield to the gentleman from Texas [Mr. HENRY]?

Mr. CANNON. With pleasure.

Mr. HENRY of Texas. As I remember, exactly this same
langnage was in the runle when the pension bills were consid-
ered. Why did net the gentleman think of his point of order
then and make it against the consideration of the pension bills?

Mr. CANNON. Does the gentleman claim because his com-
mittee has played czar once and it was overlooked that that makes
a precedent that permanently makes the gentleman and his com-
mittee a czar?

Mr. HENRY of Texas. I do not claim that we played the
czar. There is a monopoly on that in another direction.

Mr. CANNON. Well, I have the honor to serve in the minor-
ity. This rule was made. I agreed that it was a proper rule
when it was made; and if it is to be changed the gentleman can
report a resolution from his committee changing it, and the
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House can then in its wisdom proceed to consider, amend,
change, or adopt without amendment.

Mr. HENRY of Texas. Mr, Speaker——

The SPEAKER. The gentleman from Texas [Mr. HeNrY]
asks unanimous consent to modify this rule by adding, after
the last word in it, the words “ except a motion to recommit.”

Mr. MANN. Mr. Speaker, if the gentleman from Texas will
ask unanimous consent, not as a report from the Committee on
Rules, but as offered by himself, for the adoption of the resolu-
tion with the modification, I shall not make a point of order
upon it or object.

Mr. HENRY of Texas. I did not catch all that the gentleman
said. Some one was talking to me.

Mr. MANN. If the gentleman himself will ask unanimous
consent for the consideration of the resolution with the modifi-
cation that he makes, not as a report from the Committee on
Rules, I shall not object.

Mr. SHERLEY. I think that the gentleman from Texas must
do that. He can now speak only of an amendment as an indi-
vidual and not in behalf of the Committee on Rules, because
the Committee on Rules have not considered the amendment
which he proposes. :

Mr. MANN. I understand. The gentleman has reported a
rule from the Committee on Rules on which I have made a
point of order.

Mr. HENRY of Texas. Mr. Speaker, this is an important
matter. and in order to relieve the situation I submit the re-
quest in that form. =

The SPEAKER. Is there objection?

Mr. NORRIS. Mr, Speaker, reserving the right to object, 1
would like to know just exactly what the gentleman’s request is.

Mr. HENRY of Texas. That this resolution be considered
now with an amendment added, “ except a motion to recommit.”

Mr. NORRIS. As I undérstand it, that comes from the gen-
tleman as a Member of the House, and not from the Committee
on Rules?

Mr. HENRY of Texas. Yes.

-Mr. NORRIS. Now, I would like to say to the gentleman
that it seems to me this rule, regardless of the bill to which
it makes reference, is one that is contrary to good and fair
practice in legislation.

Mr. MANN. I will say to the gentleman that of course the
unanimous consent is not to pass the resolution, but simply to
consider it.

Mr. NORRIS. Of course I recognize that the gentleman could
call the Committee on Rules together and reintroduce the reso-
lution.

Mr. HENRY of Texas.
three minutes.

Mr. NORRIS. Yes; and I would not want it understood, so
far as I am personally concerned, that in permitting the gentle-
man to get unanimous consent for the consideration of the
rule I gave acquiescence to the rule or to the method of pro-

Yes; and I would do that in about

ure,

Mr. MANN. Well, of course we do not—any of us over here—
give acquicscence to it.

Mr. NORRIS. I would not do that, even if I were heartily in
favor of the bill. I would not want to adopt this rule even in
that case.

Mr. DALZELIL. Mr. Speaker, reserving the right to object, I
would like to know what the gentleman proposes by way of
debate and discussion on this rule, if it is to be taken up by
unanimous consent.

The SPEAKER. If the gentleman will permif, this contro-
versy has nothing to do with that. That will come up later.

Mr. DALZELL. As I understand, Mr. Speaker, the situation
is this: This rule was improperly reported. It is not before the
House and subject to amendment. The only way it can come
up is by unanimous consent. I reserve the right to withhold
consent until I ean find out the mode that will be used in con-
sidering it. I do not think it is qunite fair that the gentleman
should be accorded unanimous consent for the consideration of
this proposition.

Mr. HENRY of Texas. I think we can agree as to time, but
of course I do not intend to be tied down on time. As to that
the gentleman knews I am inclined to be liberal about time.

Mr. MANN. The gentleman from Pennsylvania expects to be
reasonable about that. :

Mr. HENRY of Texas. So do L

Mr. DALZELL. I would like to know as to the time to be
allowed for amendment and consideration.

Mr. HENRY of Texas. The rule provides for the offering of
a substitute by the gentleman from Illinois [Mr. SterrninG] and,
as proposed to be amended, it allows a motion to recommit. 3
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Mr. LENROOT. It is not the gentleman’s intention to move
the previous question immediately?

Mr. HENRY of Texas. Oh, no. This is such an important
matter that we do not want to take any hurried action.

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none, and the amendment is agreed to. The point
of order raised by the gentleman from Illinois [Mr. MANN], of
course, being withdrawn, under the circumstances——

Mr. MANN. The report of the committee is withdrawn, and
the gentleman offered his amendment as an individual prop-
osition.

The SPEAKER. If the House will permit, it seems to the
Chair that it will save trouble in the future if the Chair will
now give his own construction of this rule under which the
gentleman made his point of order. The question is liable to
come up again at any time. The last clause of paragraph 56 of
Rule XTI provides:

Nor shall it—

That is, the Committee on Rules—
report any rule or order which shall operate to prevent the motion to
recommit being made as provided in paragraph 4 of Rule XVI.
Jefferson’s Manual opens with this paragraph:

Mr. Onslow, the ablest among the Speakers of the House of Com-
mons, used to say, “ It was a maxim he had often heard when he was
a young man, from old and experienced members, that nothing tended
more to throw power into the hands of administration, and those who
acted with the majority of the House of Commons, than a neglect of,
or departure frcm, the Tules of proceeding; that these forms, as insti-
tuted by our ancestors, operated as a check and control on the actlons
of the majority, and that they were, in many instances, a shelter and
protection to the minority against the attempts of power.”

The Chair does not think the essence of the proposition was
ever better stated than it is in those words. Rules are made
primarily to fix an order of business and to preserve and main-
tain decorum. But they are also fixed in order that the
minority in the lump and the individual member shall have all
the rights that are permissible in a legislative body.

It is not necessary to go into the history of how this par-
ticular rule came to be adopted, but that it was intended that
the right to make the motion to recommit should be preserved
inviolate the Chair has no doubt whatever. If this arrange-
ment as to amending the resolution had not been made, the
Chair would have sustained the point of order of the gentle-
man from Illinois [Mr. Maxw]. The fact that the rule about
the pension bill got through without anybody raising an objec-
tion is nelther here nor there. The Chair supposes that nobody
was enough opposed to it to raise the point, or everybody forgot
it or neglected it. All rules, good or bad, ought to be enforced.
Sometimes it may be inconvenient, but that does not matter.
For instance, the gentleman from New York [Mr. FiTzERALD]
cited a ruvle which the Chair has been compelled to enforce
privately’ a dozen times, or perhaps a score of times. It is
this: There is one motion which the Chair is prohibited from
putting; and that is the motion to admit to the floor of the
House anybody, great or small, whom the rules do not admit.
I have had a dozen or a score of applications from people
whom I would like very much to accommodate, to be per-
mitted to come in on the floor of the House, and I have told
them what the rule was. That rule is founded in good sense,
and this one is founded in right; and the Chair will maintain
the rule. I think it was left out on this occasion by inad-
vertence or something of the sort.

The Chair thought it was proper to make that statement now
in order to save trouble in the future.

Mr. HENRY of Texas. Mr. Speaker, I will ask the gentle-
man from Pennsylvania [Mr. Darzeri] how much time he de-
sires,

Mr, DALZELL. How much time does the gentleman suggest
on the rule?

Mr. HENRY of Texas, It seems to me 20 minutes on a side
on the rule ought to be sufficient. Three hours' general debate
are allowed on the bill.

Mr. DALZELL. I do not think that is very generous. How-
ever, I will ask 25 minutes on a side.

Mr. HENRY of Texas. I have no objection. -

Mr., MANN. Half an hour.

Mr. HENRY of Texas. Or even half an hour, if the gentle-
man wants it. I ask unanimous consent that the debate on the
rule be limited to one hour, 30 minutes on a side.

The SPEAKER. The gentleman from Texas [Mr. HeNgy]
asks unanimous consent that the debate on the rule be limited
to one hour.

Mr. HENRY of Texas. That at the end of the hour I have
the right to move the previous question and the time to be con-
trolled, 80 minutes by myself and 30 minutes by the gentleman
from Pennsylvania [Mr. Darzerr],

The SPEAKER. And that at the end of the hour the gentle-
man from Texas has the right to move the previous question—-

Mr. MANN. He has that right anyway.

Mr. HENRY of Texas. Yes; I understand that.

The SPEAKER. And that the time be controlled, one half by
himself and the other half by the gentleman from Pennsylvania
[Mr. Darzerr]. Is there objection?

There was no objection.

Mr. HENRY of Texas. Mr. Speaker, it is not my purpose to
take up much time in the discussion of the rule, and I do not
intend at this time to devote any attention to the discussion of
the details of the proposed bill known as the Clayton anti-
injunetion bill.

I wish to say that this Congress is proceeding to carry ont its
promises to the American voters and that one platform pledge
after another has been redeemed by this Democratic House.

Mr, Speaker, on yesterday the House submitted to the States
an important amendment to the Constitution, whieh, in my judg-
ment, is far-reaching and of vital concern to the people every-
where. In my opinion the election of United States Senators
by a direct vote is one of the greatest reforms ever brought
about by the American people, and I trust that that amendment
wllll be] speedily ratified by three-fourths of the States. [Ap-
plause,

To-day we are here for the purpose of redeeming another
platform pledge and to write in the statutes of the United
States a decree that hereafter midnight injunctions issued by
Federal judges shall not be tolerated under the laws of this
country, and shall forever cease. [Applause.]

We have inveighed against the tyranny of Federal judges un-
justly issuing injunctions. We have said that-their powers
should be curtailed, inasmuch as they are the mere creatures
of this Government. We are not here for the purpose of assail-
ing the judiciary. Every man in the Republic should have a
salutary respect for the courts, because if we undermine the
confidence of the people in the courts and undertake to destroy
them we imperil the very genius and spirit of our Government.

What have we promised the people? Let me eall the attention
of this House to our platform pledge, which we are this day
redeeming by the passage of this measure:

' The courts of justice are the bulwark of our liberties, and we
gleld to none in our purfose to maintain their d’fnh?' Our party

as given to the bench a o:ﬁ line of distinguished justices, who have
added to the respect and confidence in which this department must be
jealously maintained. We resent the attempt of the Republican Party
to raise a false lssue respecting the judieiary. It is unjust reflection
u :n coaﬁ rﬁ..“t body of our citlzens to assume that they lack respect for

It is the function of the courts to interpret the laws which the

eople
create, and if the laws appear to

work economie, social; or political
injustice it is our duty to change them. The only basis upon which
the integrity of our courts can stand is that of unswervi ustice and
protection of life, personal liberty, and property. If judicial processes
mgxbc abused, we should rd them against abuse.
perience has proven tggn necessity of a modification of the present
law relating to injunctions, and we reiterate the pledge of our mational
%}atform of 1806 and 1904 in favor of the measure which passed the
nited States Senate in 1896, but which a Republican Congress has
ever since refused to enact, relating to contempts in Federal courts and
providing for trial by jury in cases of indirect contempt.
tions of jndicial practice have arisen, especially In connection
with Industrial disputes. We believe that the ?arties to all judielal
roceedings shall be treated with rigid impartiality, and that injune-
&nns should not be issued in any cases in which Injunctions woul
issue if no indostrial dispute were involved.

Mr. Speaker, that is the decree of the Democratic Party,
adopted at Denver four years ago. Thrice has the Democratic
Party declared in favor of this legislation, and now that the
people have given us their confidence and placed us in control
of this branch of Congress we propose to redeem that pledge
and to send it fo the other body.

Mr. Speaker, let no one misunderstand the attitude of the
Democratic Party. We are not opposed to wealth legitimately
acquired. We are not opposed to corporations and legitimate
corporate interests, but are opposed to the abuses that have
been indulged in by some who have acquired vast amounts of
money, who have combined great interests and ecorporations
together as trusts. We are against these things, and, so far
as we can, shall endeavor to bring relief to thé American people
by passing this measure and others similar to it that will bring
about the result that we desire.

Mr. Speaker, the Democratic Party does not wish to array
one class of citizens against another class. He would indeed
be a dangerous citizen who would endeavor to array the poor
man against his richer brother because he happens to be
wealthy by legitimate thrift. Such spirit could not be tolerated.
We all know, and it is admitted, that the Federal courts, the
mere creatures of Congress, have exceeded the authority orig-
inally conferred upon them by our fathers, and the time has
come to call a halt. The time has arrived when we should take

not
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them within our jurisdiction and set the limits and say, “ Thus
far shall the Federal judges go, and no farther.”

The Clayton bill does that, and, in my judgment, when it is
written into our permanent jurisprudence it will be there to
remain, for it is in behalf of the American people and against
those who would pervert our institutions. [Applause.]

So, Mr. Speaker, I think that the time is now opporfune to
pass this bill. In a short while another measure will be pre-
sented, and I believe it will commend itself to the honest judg-
ment of this body and the American people. I refer to the
measure providing for a trial by jury in cases of indirect con-
tempt. That measure has already been -agreed upon by the
Committee on the Judiciary and reported to this House, and
when it is passed, in connection with the one we are now con-
sidering to-day, then the Democratic Party will have redeemed
its pledges. All we can do is to bring them before the House
and let the Members consider them; and although the gentle-
man from Illinois refers to the Committee on Rules as assuming
the prerogatives of a “czar,” I undertake to say that the Com-
mittee on Rules has brought before the Sixty-second Congress
more salutary and just measures than ever came before this
lﬁ)dy during his incumbency of eight years as Speaker of the

ouse,

It is not necessary for me to review them, but I will refer to
a few of them: The parcel post, the publicity bill, this injunc-
tion measure, the bill defining contempts, the trial by jury in
cases of indirect contempt, and many other meritorious meas-
ures that the great body of the Democrats in eaucus have de-
manded to be considered; the revision of the tariff, taking the
burden off of the backs of the people—all these measures the
gentleman from Illineis stifled and prevented consideration of
while he occupied the Speakership.

So, Mr. Speaker, we are here again to-day to allow the
Members to vote on these questions. We are allowing one sub-
stitute to be offered, which is sufficient. We are willing to
authorize a motion to recommit, which ought to be much more
than sufficient; but at any rate, the membership can take any
course it desires. They can adopt either measure that appeals
to them, and can exercise their choice in the pending matters
of legislation. There is no endeavor now to thwart their will.
[Applause.] Mr. Speaker, I reserve the balance of my time.

Mr. DALZELL. Mr. Speaker, if this rule is adopted it will
be in order for the House to consider the bill reported from
the Committee on the Judiciary, which deals with the subject
of injunctions. There is a provision in the bill relative to the
notice to be given on application for an injunction or restrain-
ing order, for the security to be given in case the injunction is
granted, and some other provisions relative to procedure, which,
in my judgment, are matters of great importance.

But aside from these the bill goes on to provide for certain
things which thoroughly revolutionize the law in injunetion
cases in this country, and they are of such tremendous impor-
tance that it seems to me they deserve the most serious consid-
eration on the part of the membership of the House at this time.
The bill provides that in a labor dispute, where there is a dis-
pute between employer and employee, or between employees,
there can be no preliminary injunction or restraining order
issued unless it be necessary to prevent irreparable injury or
where there is no adequate remedy at law.

An injunction is confined by this hill to the defense of prop-
erty and property rights. Now, I have sought information as
to what was meant by the térm * property rights,” but I have
been unable to get any satisfactory information upon that sub-
jeet. My conclusion, therefore, is simply the conclusion to be
arrived at from the surrounding circumstances. It has long
been contended upon the part of certain persons in this coun-
try, notably labor organizations, that outside of property, courts
of eqnity had no jurisdiction—I mean, tangible property; that
the right to do business, the good will, personal rights, are en-

tirely outside of the proper functions of a court of equity in ex-.

ercising injunction jurisdiction.

A bill wasg introduced into this House, and improperly re-
ferred to the Committee on Labor, regulating this subjeect.
That bill is reported and is now before the House. In that
bill provision is made that injunctions or restraining orders
shall not issue to protect what are here called property rights,
and they do not include the right to do business. I apprehend,
taking into consideration the fact that that bill was introduced
after the Committee on the Judiciary had refused to report a
bill containing any such proposition, this term * property
rights ” in this bill is a provision whereby the committee, in-
stead of openly and courageously and avowedly adopting the
language and purpose of the bill reported by the Committee on
Labor, evasively and indirectly seeks to accomplish the same
purpose, So I apprehend that I state the case fairly when I

say that under the provisions of this bill there can not be in a
labor dispute any injunction or restraining order, unless to pre-
vent irreparable damage, or where there is no adequate remedy
at law, and that in such case injunction shall extend only to
protect tangible property. The bill then goes on to provide that
there are certain cases in which there shall be no injunction or
restraining order, whether there be irreparable damage or not.
That is the plain meaning of the bill.

The bill also goes on to say— :

And no such restraining order or injunction shall prohibit any per-
son or persons from terminating any relation of employment, or from
f:gsing to perform any work or labor, or from recommending, advis-

And so forth.

Naming a number of specific cases. That is to say, where
there exists such irreparable injury or lack of an adequate
remedy at law to such an extent as to justify or authorize a
court of equity to grant a restraining order or injunction, even
in that case there are certain acts that are outside of the law
and which ean not be reached by a court of equity. That is
true in the case of strikes. Suppose an injunetion be issued
for some cause upon the ground of irreparable injury to ensue
or because there is no adequate remedy at law. The injunctive
process in, that case will not reach a strike or could not pro-
hibit and prevent anything fo be done by the strikers without
regard to whether there was an irreparable injury or lack of
an adequate remedy at law.

Mr. BARTLETT. Mr, Speaker—

Mr. DALZELL. Oh, the gentleman from Kentucky [Mr.
SuErLEY] shakes his head, and I have no doubt he has ex-
amined this bill, and I have very great respect for his judg-
ment, but the fact that he and I differ as to the construction
of this bill only illustrates how unjust it is to call upon this
assembly at this time—the representatives of the American
people—to dispose of this question after three hours of per-
functory debate; and that is the vice of the rule,

Mr. SHERLEY. Will the gentleman yield?

Mr. DALZELL. I have not very much time, but I will yield.

Mr. SHERLEY. The gentleman fook occasion to call atfen-
tion to the gentleman from Kentucky when he had not inter-
rupted him at all. Does not the difference of opinion simply
show that men sometimes read a statute in a different way?
In this case the gentleman prefaces his whole statement on
not what the words * property or property rights™ will mean,
pbut on what he thinks they must mean because of another bill
that is not now before the House?

Mr. DALZELL. Well, I am not discussing that question now,
and I am willing to leave my construction of the bill to the
judgment of the gentlemen who have heard me.

Mr. BARTLETT. Will the gentleman yield? I do not want
to take up the gentleman's time——

Mr. DALZELL. I hope the gentleman will not take up my
time,

Mr. BARTLETT. Then I beg the gentleman’s pardon. I
had forgotten his time was limited.

Mr. DALZELL. One of the particular acts that are removed
from the injunective process by this bill are strikes. 8frikes
are legalized upon the one hand, and the blacklist is legalized
upon the other hand. Another are boycotts. They are legal-
ized—not simply primary boycotts, but the secondary boycott—
where parties not parties to the dispute—innocent parties
who have no remedy at law—are deprived of the protective
arm of a court of equity. Picketing is legalized, and it matters
not to what extent the picketing may reach, it matters not
that it may amount fo a mob and result in destruction of prop-
erty, under the provisions of this bill the party who is injured
is removed from the protecting arm of the court of equity.
Not only that, but this bill repeals the Sherman antitrust law
in so far as labor combinations are concerned. Tt matters not
what may be the character of the conspiracy, it matters not
how much it may interfere with interstate commerce, the nien
who are guilty of that conspiracy and who are interfering
with commerce are removed from the restraints of the law.

Mr. BARTLETT. Mr. Speaker——

Mr. DALZELL. In other words, this bill selects a certain
class of a community whom it makes not amenable to the law
and selects another class of the community from whom it takes
the protection of the law. It is to that extent, in my judgment,
unconstitutional. Not only that, but it repeals the law of con-
spiracy. All the acts which were done in the Danbury hatfers
case, all the acts which were done in connection with the Pull-
man ear strike, all the acts which were done in connection with
the attempted paralyzing of the railroad industries in this
country, all such acts as these are legalized by this act. Under
this bill there can be no injunction against a strike, a boycott,
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or a picketing, no matter what their consequences may be.
Now, if that be so—and I am willing to stand upon my con-
struction of the terms of this bill—if that be so, is not it true
that this Hounse is entitled to have the most thorough considera-
tion, an opportunity for the most matured deliberation, before
it passes upon a measure of such importance, a measure so far-
reaching in its consequences, so vital to the interests of life
and property in this country? And what sort of consideration
are you going to have under this rule? Three hours of general
debate, three hours of perfunctory debate, without any oppor-
tunity to amend. You must take this bill or leave it without
the crossing of a “t" or the dotting of an “i" on the part of
the ‘representatives of the American people dealing with legis-
lation of this character. I say, and I say that with knowledge,
that there never was brought into this House a rule which
showed so much of tyrannical, unreasonable power on the part
of the majority as is to be found in the provisions of this rule.
Whom are you afraid of, gentlemen? Not afraid of Members
on this side of the House. We have not votes enough on this
gide of the aisle to amend or modify or in anywise effect any
legislation that you may see fit to propose. It is not the mem-
bership on this side of the House of whom you are afraid. It
is the membership upon your own side of the House. You gen-
tlemen know that you have Members who would be unwilling to
take this legislation in the shapé in which it is proposed if
they had an opportunity to do otherwise. You have had no cau-
cus on this bill so as to gag Members on that side of the
House in respect to this legislation, but you propose to gag
them now by this rule. Yon are gagging not only us, but gag-
ging yourselves.

1 do not propose to take up any more time in a discussion of
the merits of this proposition. They will be discussed here-
after, in so far as they ean within the limited extent of three
hours’ debate, but I want to insist that this rule is an unjust
proposition, ene that shows that you gentlemen are not stand-
ing by the professions which you made when you proceeded to
revise the rules of this House and promised that hereafter the
membership of the House should have free and unlimited debate
upon all propositions of the character of this proposition now
before the House. Mr. Speaker, I reserve the balance of my
time.

Mr. BARTLETT. May I ask the gentleman a question, which
will only take a moment? Did not the gentleman have it in his
power to object to the consideration of this particular propo-
gition a few minutes ago, and did he object?

Mr. DALZELL. I do not think the gentleman is quite fair in
accusing me.

Mr. BARTLETT. I am not accusing the gentleman. I am
asking the gentleman a guestion. I do not make an accusation.

Mr. DALZELL. I could have objected if T had been mean
enough to do it.

Mr. GARNER. Will the gentleman from Pennsylvania yield?
He made his statement that this bill repealed the antitrust law
in regard to labor unions. I would like to ask him in what
section of the bill?

Mr. DALZELL. All of them. Tt repeals the law of con-
spiracy. I can not yield to the gentleman. How much time
have I used?

Mr. HENRY of Texas. Mr. Speaker, I yield five minutes to
the gentleman from Pennsylvania [Mr. WiLsoxN].

Mr. WILSON of Pennsylvania. Mr. Speaker, the subject
matter contained in the bill which it is proposed to consider
under this rule is no new gquestion. It has been considered and
discussed from every political platform in this country. It
has been reviewed from all its angles, and it occurs to me that
we (o not require at this time any more than three hours in
which to consider it in this House.

The assumption on the part of those who are opposing this
measure is that labor, and particularly organized labor, is ask-
ing at the hands of Congress some immunity from the opera-
tions of the law; that they are asking that they shall be given
some special privileges under the law.

But they are not asking anything of the kind. What they
are asking is that they shall be considered fairly and treated
Jjustly under the law, the same when they have a trade dispute
as when there is no trade dispute in existence. TUnder the
methods that have grown up in our equity courts, the jurisdic-
tion of the equity courts has been extended in cases arising
during trade disputes to the jurisdiction of our law courts, and
the assumption has been on the part of the equity courts that
the employer of labor has a property right in a sufficient

~amount of labor to operate his plant. No such property right
does or can exist unless the laborer himself is a serf or a slave.
. The workingman is just as much a free man as the employer.
Some of our State courts and some of our Federal courts have

laid down the principle that the employer is entitled to a free
flow of labor to the gates of his factory, and when they have
laid down that principle they have failed to take into consid-
eration that the flow of labor is a flow of living, animate, intelli-
gent beings that have a right to move to the gates of the factory
or away from the gates of the factory as they see fit.

Injunctions have been issued in labor disputes by which men
have been restrained from committing erimes, and when that
jurisdiction has been assumed by the eguity courts they have
invaded the province of the law cofirts, and by invading the
province of the law courts they have taken away from the
workingman that protection which the Anglo-S8axon race has
fought for for over a thousand years, namely, the protection
of a trial by jury so as to determine the fact.

They have gone further than that. They have issued in-
junction by which men during labor disputes have been re-
strained from persuading their neighbors to engage with them
in particular disputes. They have enjoined men from placing
their patronage where they pleased or refusing to place it
where they pleased. And this rule ought to be adopted at this
time for the consideration of this measure, so that these and
many other invasions of human rights may be abolished. [Ap-
plause.]

The SPEAKER. The time of the gentleman from Penusyl-
vania [Mr. Wiusox] has expired.

Mr. HENRY of Texas. Mr. Speaker, I yield five minutes to
the gentleman from New Jersey [Mr. Huemes]. [Applause.]

[Mr. HUGHES of New Jersey addressed the House. See
Appendix.]

Mr. DALZELL. Mr. Spéaker, I yield 10 minutes to the
gentleman from Wisconsin [Mr. LeNroot].

The SPEAKER. The gentleman from Wisconsin [Mr. Lex-
roor] is recognized for 10 minutes.

Mr. LENROOT. Mr. Speaker, I do not object to a special
rule for the consideration of this very important subject. I
do object to some of the provisions contained in this rule, and
I wish to give notiee now that if the previous question shall
be voted down, I shall offer amendments fo this rule, leaving
three hours for consideration, as is proposed in the rule, but
instead of three hours of general debate, there shall be one
hour of general debate and two hours devoted to amendments
and debate under the five-minute rule. And it shounld be
thoroughly understood that when the gentleman from Texas
[Mr. Hexry] moves the previous question, a vote for the pre-
vious question is a vote against the right of this House to offer
amendments fo this bill.

Mr. Speaker, there is an old saying that the leopard can
rot change his spots. But the Democratic majority can, and
it proposes to do so in this instance, unless there shall be a
sufficient number of men on that side of the House who have
more regard for consistency, who have more regard for the
pledges they have made to their constituents, than they have for
the mere matter of a majority voting as one body.

Mr. Speaker, upon a previous occasion, when a rule somewhat
similar to this was introduced in this House and adopted, I
quoted from distinguished Members of this House as to how,
when they were in the minority, they looked upon rules of this
character, and I am going now to make some of those quota-
tions again, for they can not be quoted too often. And first
I quote the distinguished Speaker of the House himself, who
presides over this House with so much ability and fairness.
When the Payne tariff bill was before this House and there was
a curtailment of the right of amendment by a special rule
proposed by the majority upon that bill, a great tariff bill,
involving thousands of items, when there was some Teason
for curtailing the power of amendment, this is what the present
Speaker of the House said at that time:

The sitmation in this matter is this: I am against this rule and
every rule like it. My position is that the humblest man In this

House, the verlest congressional tenderfoot here, has the right to offer
an amendment to any item of this bill from A to Z.

That was the opinion of your Speaker then upon a great tar-
iff bill, while here is a bill four pages long, containing three
sections only, and yet you are asked to go squarely back upon
the position which you then took when you were in the minor-
ity. And I am anxious, if I may say it, to know whether the
distinguished Speaker himself, when the vote comes upon the
previous guestion in half an hour from now, will maintain the
position that he took when he was in the minority or whether by
his vote to-day he will say before the country, “I was not sin-
cere when I said those things then, and now that we ave in the
majority I propose to do the very things that we condemned
Cannonism for doing.” For, gentlemen on the other side, your
vote for the previous question means that and nothing else.
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Now, I will quote another distinguished gentleman, the dis-
tinguished leader of the majority [Mr. Uxperwoop]. He said:

The rules of this House for a hundred years have recognized that
when you come to consider a great appropriation bill, or a great rey-
enue bill, the only way the Honse can express the sentiments of the
country and the Members can express the sentiments of their constitu-
ents is to consider the items contained in the bill item by item—

Again pleading for the right of amendment, which you pro-
pose to deny to the House now. And here we have two of your
distinguished candidates for the Presidency of the United
States. I wonder whether, in the votes that they shall shortly
cast, they will take the position that they are going to be con-
sistent with the principles that they advocated then or whether
they are not. And the American people are going to be inter-
ested in knowing that.

One more quotation, Mr. Speaker, and that is from the dis-
tinguished gentleman from New York [Mr. Firzcerarp], who
said upon that oceasion:

I haye that confidence in the House of Representatives that if I had
my way I would be willing to permit this bill to be considered section
by section, item by item, so that the people’s representatives might have
an opportunity to discharge their duties. I shall await with some
curiosity to see how those who have been recently professing them-
gelves as anxious to relieve this House from the so-called system of
tyrannieal rules will vote at this time upon this rule.

And I shall await with a great deal of curiosity how those
gentlemen to-day will vote upon this rule,

But, Mr Speaker, more than that, there should be the right of
amendment to this bill. The gentleman from Pennsylvania
[Mr. Wirsox], who has preceded me, has reported from his
committee a bill known as the Bartlett bill, and one-half of
that bill Is upon the identical subject that this bill covers.
Those bills ought to be considered together, because some of
their provisions are absolutely inconsistent. The gentleman
from Georgia [Mr. BARTLETT] or the gentleman from Pennsyl-
vania [Mr. Winson] ought to have an opportunity to offer as
an amendment to this bill that portion of the Bartlett bill that
does cover this subject. How else can you legislate consistently
upon it?

Mr. BARTLETT. Mr. Speaker, may I interrupt the gentle-
man?

The SPEAKER. Does the gentleman from Wisconsin yield
to the gentleman from Georgia?

Mr. LENROOT. Yes.

Mr. BARTLETT. The gentleman is a member of the Com-
mittee on Rules, and a resolution is pending before that com-
mittee to report out the Bartlett bill?

Mr. LENROOT. Yes; and I want to report it out. But I
want to say to the gentleman that if you pass that bill it nulli-
fies a portion of this, There is no doubt about that. These
measures ought to be considered together.

Mr. BARTLETT. I think so.

Mr. LENROOT. Then, if the gentleman thinks so, he will
vote against the previous question and give an opportunity to
this House to consider them together.

Mr. BARTLETT. May I interrupt the gentleman a moment?
I have no time, but T want to say that every labor organization
in my State has sent me telegrams insisting that the bill now
before the Comimittee on Rules known as the Bartlett bill shall
be voted on,

Mr. LENROOT. If the gentleman will vote against the
previous question, that will be a vote to give an opportunity to
offer his bill as an amendment to this, and if that is agreed to
he will have an opportunity to serve his constituents in that
way.

Mr. BARTLETT. I think I will.

Mr. LENROOT. Now, Mr. Speaker, another word in closing.
I shall not reveal any secrets of the Committee on Rules, nor do
I wish to; but when this Congress first organized, when the
majority members of the Committee on Rules desired to bring
into this House a drastic rule, they did not know how to draw
it, and so they invariably went to the gentleman from Pennsyl-
Ilnnia [Mr. Darzerr], and he very kindly drew their rules for

hem.

Mr, GARNER. He is recognized to be an expert in that busi-
ness,

Mr. LENROOT. But they are no longer doing that, They
have become experts themselves now and can go far beyond any-
thing that the gentleman from Pennsylvania [Mr, Davrzern]
ever did. In fact, in this very rule they went so far beyond
him, attempting to bring in a rule so much more drastic than he
ever drew, that the Speaker of this IHouse this morning was
compelled to hold the rule out of order because it was more
drastic than even the jurisdiction, broad as it is, of the Com-
mittee on Rules permitted. [Applause.]

The SPEAKER. The time of the gentleman from Wisconsin
has expired. If no other gentleman desires to discuss this
question the Chair will put it.

Mr., HENRY of Texas. Mr. Speaker, I yield five minutes
to the gentleman from Illinois [Mr. BucHANAN].

Mr. BARTLETT. Mr. Speaker, a parliamentary inquiry.

The SPEAKER. The gentleman will state it.

Mr. BARTLETT. Did the gentleman from Texas have con-
trol of the time? I did not understand that to be a part of the
agreement.

The SPEAKER. The agreement was that half the time
should be controlled by the gentleman from Texas and the
other half by the gentleman from Pennsylvania.,

Mr. BARTLETT. I understood the agreement to be that the
time was to be equally divided between the two sides.

The SPEAKER. It was to be equally divided, but the con-
trol of it was to be as the Chair has stated.

[Mr. BUCHANAN addressed the House. See Appendix.]

Mr. HENRY of Texas. Mr. Speaker, I ask unanimous con-
sent to revise and extend my remarks in the REecorp.

The SPEAKER. The gentleman from Texas asks unanimous
consent to extend his remarks in the Recorp. Is there objec-
tion?

There was no objection.

Mr. DALZELL. I yield the rest of my time to the gentle-
man from Nebraska [Mr. Nogris].

The SPEAKER. The gentleman from Nebraska [Mr. Nos-
mis] is recognized for six minutes.

Mr. NORRIS. Mr. Speaker, I want, if I can, to get the

| House back to the parlinmentary situation and to the issue

that is now before us. I want to call your attention to the
fact that the bills that have been mostly discussed by gentle-
men who have so far talked on this subject, are not now before
the House.

We have here a rule, and nothing exeept the rule is now be-
fore the House. Upon that rule we are soon to be called upon
to vote. I am not criticizing any man for his views upon the
subject of this legislation, but I do contend that there is no
justice, no fairness, and no patriotism in the adoption of rules
of this kind, ironclad as this one is. I am in favor of legis-
lating on this subject, but it ought to be done by the House.
1t is no relief that we are to be allowed three hours of general
debate. What good does it do to be allowed to talk, if we are
not allowed to propose amendments? Three or four men bring
in a bill, and this rule says we must take it as a whole or re-
ject it as a whole, except that one Member of the House shall
be given the extraordinary privilege of offering an amendment
by way of substitate.

We have here a rule which says that a certain bill shall be
immediately taken up after the rule is adopted. That is a bill
consisting of four sections, less than four pages long. The rule
says that after general debate of three hours it shall be in
order for one gentleman of the House, the gentleman from
Illinois [Mr. Sterving], to offer an amendment by way of
a substitute. Why am I deprived of my constitutional right,
that ought to be preserved, to offer an amendment to this bill?
Why has the gentleman who has just left the floor, who said
he would rather have a broader bill—why is he deprived of his
right to offer an amendment to this bill? Why, out of a mem-
bership of 391, do we come only to the gentleman from Illinois
and say that he shall be accorded the distinction of offering
an amendment? Why should not this bill come before the House
like any other bill and every Member who has an amendment to
offer be allowed to offer it? Why should this bill, not much
longer than your finger, be put through the House without any
man having a right to even suggest an amendment? Is that
liberty; is that freedom of representation? Are not my people
just as good, just as intelligent, just as patriotic, just as wise
as the people represented by the gentleman from Illinois [Mr.
SteErLING] 7 How about all you people over here? Do you be-
lieve this is a square deal? Do you think it is square to take
this bill up and say, “ Gentlemen, you must take this bill just
as we have prepared it, or you must take an amendment that
only one man in the world shall have the privilege of offering in
its stead” ? How many of you on this side of the House have
had anything to do with the framing of that little piece of
legislation?

Mind you, I do not criticize the men who did frame it.
There are very many good things in it, but if is not perfect,
and why should we tie our hands by the adoption of this rule
that will deprive us of the right of offering amendments?
I am in sympathy with the legislation, but if I were the aunthor
of it, it seems to me I would be usurping your privileges, your
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Mr. Davexror? with Mr. Burke of South Dakota. there objection? [After a pause.] The Chair hears none. Th
Mr. Puso with Mr. McMORRAN, Clerk will report the hill. .
Mr. RanpeLn of Texas with Mr. Sercs, The Clerk read as follows:

. Kixprep with Mr. PoORTER.

Joaxsox of South Carolina with Mr. GILLETT.
. Ricaarpsox with Mr. MarTiN of South Dakota.
. AYReS with Mr. BARCHFELD,

Burxerr with Mr. Burke of Pennsylvania,
. CARLIN with Mr. CArY.

. Crayroor with Mr. FocHT.

. Cox of Indiana with Mr, GRrIEST,

. Curcey with Mr. GUERNSEY,

. Dies with Mr. HARTMAN.

. DoNonoe with Mr. HAUGEN.

. Froop of Virginia with Mr. HEAID,

Gopwix of North Carolina with Mr. Hixps.
. GoEReE with Mr. HowLAND.

GororoeLe with Mr. HUBBARD.

. Gupeer with Mr. HueaES of West Virginia.
. Konig with Mr. HumrHREY of Washington.
. Lame with Mr. KAHN. :

. LEE of Pennsylvania with Mr, LANGHAM,

. LEGARE with Mr. LA¥FERTY,

. LEvy with Mr. MorT.

. LiTTLEPAGE with Mr. MURDOCE.

. McGrnricvppy with Mr. OLMSTED,

. McKerrar with Mr. Parrox of Pensylvania.
. Mauer with Mr. PICKETT.

. PAarMER with Mr. SULLOWAY.

Mr. Parrex of New York with Mr, PLUMLEY.
Raxspern of Louisiana with Mr. REYBURN.

. RoBinsox with Mr. SiMMONS.

. Scurry with Mr. Sarra of California.

. Stack with Mr. WARBURTON.

. TaceART with Mr. Woops of Iowa.

Mr. Tayror of Alabama with Mr. SPEER,

Mr. Wirsox of New York with Mr. SWITZER,

For the session:

Mr. Fornes with Mr., BRADLEY,

Mr. RrorpAN with Mr. ANDRUS.

Mr, TILSON. Mr. Speaker, I would like to ask if the gen-
tleman from Mississippi, Mr. Sissox, is recorded as voting?

The SPEAKER. The gentleman is not recorded.

Mr. TILSON. I voted “no.”” I am paired with the gentle-
man from Mississippi, and I wish to withdraw my vote and
answer ‘‘ present.”

The SPEAKER. Call the gentleman’s name.

The name of Mr. Tmsoxn was called, and he answered
“ Present.”

Mr, SPARKMAN. Mr. Speaker, I would like to ask if Mr.
Davmson voted?

The SPEAKER. The gentleman is not recorded.

Mr. SPARKMAN. I voted “aye,” Mr. Speaker, and I wish
to withdraw my vote and answer “present,” as I am paired
with Mr, DAviDsSON,

The name of Mr. SPARKMAN was called, and he answered
“ Present.”

Mr. MARTIN of South Dakota. Mr. Speaker, I voted “no.”
I have a general pair with the gentleman from Alabama, Mr.
Ricoarpson, and I wish to withdraw my vote and answer
* present.”

The SPEAKER. Call the gentleman’s name.

The name of Mr. MarrTin of South Dakota was called, and
he answered “ Present.”

The result of the vote was announced as above recorded.

: 'éll‘he SPEAKER. The gquestion is on the adoption of the reso-
ution.

The question was taken, and the resolution was agreed to.

REGULATION OF INJUNCTIONS.

The SPEAKER. There are three hours of general debate,
one half to be controlled by the gentleman from Texas [Mr.
HeNRY] and the other half by the gentleman from Illinois [Mr.
STERLING].

Mr. HENRY of Texas. By the gentleman from Alabama [Mr.
CrayTON].

Mr. MANN. Mr. Speaker, there is nothing in the rule as to
who shall control the time. It will have to be done by unani-
mous consent.

Mr., CLAYTON. Mr. Speaker, I ask unanimous consent that
the time be controlled, one half by the chairman of the Com-
mittee on the Judiciary and the other half by the leading mi-
nority member on the same committee, Mr. STERLING.

The SPEAKER. The gentleman from Alabama asks unani-
mous consent that he control oge half the time and the gentle-
man from Illinois [Mr. SteruiNg] control the other half, Is

A Dbill (H. R. 23635) to amend an act entitled “An aet to codify, revise,
gggl amend the laws relating to the judiciary,” approved March 3,

Be it enacted, ete., That section 263 of the act entitled “An act to
codify, revise, and amend the laws relating to the judiciary,” approved
March 3, 1911, be, and the same is hereby, amended so as to read as
follows, and that said aet be further amended by inserting after section

thereof three new sectlons, to be numbered, respectively, 266a, 266D,
and 266c, reading as follows:

“ 8Ec. 263. That no injunetion, whether interlocutory or d)ermanent,
in cases other than those described in section 266 of this title, shall be
issucd without previous notice and an oppertunity to be heard on be-
half of the parties to be eutgoined. which notice, toﬁether with a copy of
the bill of complaint or other pleading mpon which the application for
such injunetion will be based, shall be served upon the parties sought
to be enjoined a reasonable time in advance of such applieation. ut
if it shall appear to the satisfaction of the court or judge that imme-
diate and irreparable injury is likel?r to ensue to the complainant, and
that the giving of notice of the application or the delay incident thereto
would probably Permlt the doing of the act sought to be restrained
before notice could be served or hearing had thereon, the court or judge
may, in his discretion, issue a temporar, mtralniﬁ order without
notice. Ev guch order shall be indol with the date and hour of
issuance, shall be forthwith entered of record, shall define the injury
and state why it is irreparable and why the order was granted without
notice, and shall by ita terms expire within such time after entry, not
to exceed seven days, as the court or judge may fix, unless within the
time so fixed the order is extended or renewed for a like period, after
notice to those previously served, if any, and for good cause shown,
and the reasons for such extension shall entered of record.

“ BEC. 266a. That no restraining order or interlocutory order of in-
{nu.ncﬂon shall issue except upon the giving of security by the applicant

such sum as the court or judge may deem proper, conditioned upen
the payment of such costs and damages as may be incurred or suffered
by anﬂigiar who may be found te have been wrongfully enjoined or
restra thereby.

“ 8Ec. 266b. That every order of Injunction or restraining order shall
set forth the reasonms for the issmance of the same, shall be specific in
terms, and shall describe in reasonable detail, and not by reference to
the bill of complaint or other document, the act or acts sought to be
restrained ; and shall be binding only upon the es to the suit, their
:ﬁents, servants, emplogses, and attorneys, or those in active concert

th them, and who shall by personal service or etherwise have re-
ceived actual notice of the same.

“ 8Ec, 266c, That no restraining order or injunetion shall be granted
by any court of the United States, or a judge or the judges thereof, in

.| any ecase between an empla{er and employees, or between employers and

employees, or between employees, or between ons employed and per-
sons seeking employment, involving or growing out of a dispute con-
eerning terms or conditions of employment, unless necessary to prevent
irreparable injury to property or to a prope right of the part?v mak-
ing the application, for which injury there no adequate remedy at
Iaw, and such property or propertz right must be described with par-
tieularity in the applieation, which must be In writing and swormn to
by the applicant or his agent or attorney.

“And no such restraining order or Injunction shall prohibit any per-
gon or persons from terminating any relation of employment, or from
ceasing to perform any work or labor, or recommending, advising,
or persuad!f:eg others by peaceful means so to do; or from attending at
or near a house or plaee where any person resides or works, or carries
on iness, or happens to be for the purpose of peacefully obtaining
or cmmunimﬂﬁfamﬂan. or of peacefully persuading nn{ﬂpemn
to work or to al from working ; or from ceasing to patron or to
employ any party fo such dispute; or from recommending, advising, or

ng others liy peaceful means 8o to do; or from paying or giving

or withholding from any Eltson en%ed in such dispute any strike

benefits or other moneys or ngs of ; or from peaceably assem-

bling at any place In a lawful manner and for lawful pu ; or from

doing any act or thing which might lawfully be done in the absence of
such dispute by any party thereto.”

Mr. STERLING. Mr. Speaker, I desire to offer the substi-
tute at this time and have it read.

The SPEAKER. The Clerk will report the substitute.

The Clerk read as follows:

A bill (H. R. 214806) to regulate the tg)ﬂntl.l:lg of restraining orders and
injunctions.

Be it enacted, ete.,, That no injunction, whether interlocutory or per-
manent, shall be issued by any Federal court or udge without previous
notice and an opportunity to be heard on behalf of the parties to be

ned ; but it shall appear to the satisfaction of the court or
{lu e, from the evidence or showing made, that Immediate and Irrepara-
le injury is ‘ukel{ to ensue to the complainant, and that the giving of
notice of the application or the delay incident thereto would probabl
t the doing of the act sought to be restrained before motice co
served or ng had thereon, the court or judge may, in his dis-
eretion, issue a tempora restraining order without notice. Every
such order shall be ent of record, and shall define the injury, state
why it is irreparable and why granted without notice, and also shall
have indorsed thereon the date and hour of Its issmance. Every such
order issued without notlee and an opportunity by the defendant to
shall ire within such time after eervice iz made or notice
given, which sh be made or given as apeeﬂi[g as 1])osslble. not to
exceed seven days, as the court or judge m.neg x, unless within the
time so fixed the order is extended or renewed by the court or judge,
ﬁor good cause shown, after previous notice and an opportunity to be

The SPEAKER. The gentleman from Alabama [Mr. Cray-
ToN] is recognized.

[Mr, CLAYTON addressed the House. See Appendix.]

Mr. CLAYTON. Mr. Speaker, I ask unanimous consent that
all gentlemen may have five legislative days in which to put in
the Recorp remarks on the pending bill.

The SPEAKER. The gentleman from_ Alabama [Mr. CrLay-
ToN] asks unanimous consent that all gentlemen shall have the
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privilege of printing remarks on this -bill for five legislative
days. Is there objection? [After a pause.] The Chair hears
none,

My, CLAYTON.
Speaker?

The SPEAKER. The gentleman has consumed 56 minutes.
The gentleman from Illinois [Mr. STERLING] is recognized.

Mr. STERLING. Mr. Speaker, 1 yield 40 minutes to the
gentleman from Pennsylvania [Mr. Moon].

Mr. MOON of Pennsylvania. Mr, Speaker, the vice of consid-
ering this important bill under a special rule which limits de-
bate upon its merits to the short space of one hour and a half
on each side has already been made apparent to this House. At
the very outset of this argument the limitation of time imposed
upon me makes it impossible for me to discuss adequately the
great underlying fundamental legal prineiples which should be
carefully weighed by the House before any vote is taken upon
the bill. )

Three distinet reasons have been urged by the proponents of
this rule as a necessity for speedy legislation upon this bill.
It hias been boldly proclaimed by the advocates of the bill that
the United States courts are the creatures of Cougress; that
Congress has by legislation called them into existence, and that
Congress has therefore the power to modify, control, or destroy
their functions and to place all of the limitations it pleases
upon their judicial power.

It has also been further asserted that these courts have
abused that judicial power, that under existing laws they have
employed the writ of injunction as an instrument of oppression
to certain classes of the people, and that this unwarranted
usurpation by the courts has created a pressing necessity for
this legislation.

One speaker who has preceded me has, indeed, boldly de-
clared that the courts of the United States have violated the
elemental principles of justice, have substituted the eguitable
power of the court for the eriminal processes of the land, have
punished crime through the medium of the writ of injunction,
and have therefore deprived the citizens of the United States
of the most sacred of all of our fundamental rights—the right
of trial by jury.

Mr. Speaker, it had been my purpose in this argument to
answer fully each of these assertions, to controvert absolutely
each of these three propositions, but the limited time at my
disposal and the necessity for an extended investigation of the
provisions of the bill, make it possible for me to refer only
briefly to these declarations.

No more serious and dangerous error has been advanced in
modern times than the proposition that the judicial power of
the United States courts is a creation of the Congress, that the
functions and power of our courts have the igin in or de-
rive their vitality from the legislative branci®of the Govern-
ment., The dangerous and pernicious doctrine of these modern
times which finds its pretext in the demand for the recall of
judges and the recall of judicial decisions has its origin in this
error. Mr. Speaker, no man who is familiar with the Constitu-
tion of the United States and who is familiar with the historieal
facts that led to the adoption of that Constitution can for a
moment doubt the error of that contention. The keystone of the
arch of our constitutional government rests upon the absolute
coordination and equality of its three great departments—the
legislative, executive, and judicial. The wise builders of that
Constitution, taught in the school of experience in the stormy
days that preceded it, recognized the essential necessity for a
complete separation between the judicial, executive, and legis-
lative branches of the Government; and the superlative feature
of that great instrument and that in which it differed cssen-
tially from any other government ever established was the
placing of the judicial power of the courts equal to and coordi-
nate with the legislative and executive powers, and that
complete independence was accomplished by writing into the
Constitution, in Article ITI, section 1, this declaration :

The judicial power of the United States shall be vested In one
Supreme Court and in such inferior courts as Congress may from time to
time ordain and establish, ete.

How much time have I consumed, Mr.

The judicial power of our courts comes, therefore, from the |

Consgtitution of the United States and not from Congress. It
derives its existence and its authority from the same source
from which comes our legislative power. It is coordinate with
and in all respects of equal potentianlity to that power: and
while the Constitution of the United States creates but one
court and leaves to Congress the power to ordain such inferior
courts as may be necessary for the operation of the Govern-
ment, it is a fundamental prineiple of legal construction, estab-
lished through a long line of judicial decisions and accepted as
axiomatie, that these courts, when created and ordained, derive
their judicial power from the Constitution and not from any

act of Congress creating them. And therefore, Mr. Speaker, if
it be found in the discussion of this bill that it seeks—as I am
convinced it does—to strike down a part of the judicial powers
of the courts vested by the Constitution, the legislation proposed
by this bill is entirely beyond our power to enact.

But it is impossible, Mr. Speaker, for me to dwell longer upon
this point, fundamental though it be, for I must proceed hastily
to declare that the second proposition of the proponents of this
measure is equally vicious and equally without reason, experi-
ence, or facts to sustain it. I refer to the assertion that the
courts have abused their judicial power in the granting of in-
junctions; that they have made the injunctive processes of the
courts an instrument of oppression for convicting men of crimes
without the right of trial by jury, and have deprived them of
their liberties without due process of law.

These assertions have been frequently made. They have been
made the basis of political agitation, and have been industriously
fomented to create a prejudice against our courts, but I stand
here to assert their falsity and to declare to this House that
they have never been established by evidence. I have been a
member of the Judiciary Committee for six years. During that
whole period of time bills seeking to deprive the courts of this
power have been pending before that commitfee. Extensive
hearings have been given to those favoring this legislation as
well as to those opposing it. Frequent demands have been made
by the committee of those making these assertions to produce
the evidence before the committee to substantiate them. A few
cases were presented, and an analysis of them utterly failed to
establish the truth of the assertions. The fact is, Mr. Speaker,
that the use of the injunction by the Federal courts is rarely
resorted to. A careful examination of the records of the courts
shows that from 1903 to 1912 only 25 injunctions were granted
by the courts in labor cases, against 447 in other cases in which
no complaint of any kind was ever made, and an analysis of the
25 cases in labor disputes demonstrates the fact that in every
instance complete and impartial justice was done to both parties
in the dispute. In the exceptional use of this great preventive
writ, a writ absolutely essential to the administration of jus-
tice, mistakes may sometimes have been made, as they have
been made and will be made in the future in every field of
human instrumentality, but the declaration upon which the
necessity for this drastic legislation is based is not true and
therefore has not been proven.

It is true that a few men in the history of the Government
have been punished by imprigsonment for contempt of court for
disobedience of the orders of the court in injunctive proceed-
ings, and it is true that sometimes the acts complained of—acts
which were employed in the violation of the injunction of the
court—have been crimes, but no man familiar with judicial
decisions and with the laws as administered by the courts would
dare declare that the punishment for contempts for violation
of the orders of the court have been made an instrumentality
for the punishment of erimes. These crimes were;a violation of
State statutes, over which the Federal courts had no jurisdiction,
and the fact that the violation of the order of the court for which
the punishment for contempt was inflicted incidentally involved
a crime against the State authorities is made the pretext for for-
mulating these monstrous and false accusations against the
courts of the United States, The whole argument to which I
have referred is in effect an attempt to declare that the power of
the court to protect the rights of the citizens of this country by
the use of injunction should be denied and destroyed in certain
classes of cases; that the efficacy of the courts to protect civil
and property rights by the strong arm of equity should be
curbed and restrained; and in this connection, Mr. Speaker, I
desire to call the attention of the House to a statement made
upon this subject by Justice Brewer of the Supreme Court of the
United States in a public address made in Brooklyn in Novem-
ber, 1909 :

Government by Injunction has been an object of easy denunciation,
8o far from restricting this power, there never was a time when its
restricted and vigorous exercise was worth more to the Nation and for
the best interests of all. As population becomes more dense, as busi-
ness interests multiply and crowd each other, the restralniuﬁ power of
a court of equity Is of far greater importance than the punishing power
of a court of criminal law.

The best sclentific thought of the day is a!ong the lines of Fraven.
tion rather than those of cure. We aim to stay the spread of epldemics
rather than permit them to run their course, and attend soleli to the
work of euring the sick. And shall it be said of the law, which claims
to be the 11\)91- ection of reason and to express the highest thought of
the day, that it no longer aims to prevent the wrong, but limits its
action to the matter of punishment?

To take away the equitable power of restraining wrong Is a ste
backward toward harhaeﬁsm rather than forward toward a Zﬁgher clvllE
gation. * * * (Courts make mistakes in granting Injunctions. 8o
they do In other orders and decrees. Bhall the judicial power be taken

away because of their occasional mistakes? The argument would lead
to the total abolition of the judicial function.

This is the publicly expressed opinion of one of the greatest
and most conservative Supreme Court justices that has ever
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adorned the bench. It.isa brief but exhaustive summary of the
efficney and necessity of the writ of injunction, and completely

answers all of the populistic declarations of interested parties.

that for political reasons are urging its destruction.

But, Mr. Speaker, I must pass from the consideration of
these great questions and direct my attention entirely to the
consideration of the bill before us. This bill is known as H. R.
256325 and was reported to the House on April 26, 1912, by a
majority report made by Mr. Crayron, chairman of the com-
mittee, and a minority report in opposition to it representing
practically the unanimous views of the minority, which was
filed on May 3, 1912,

The bill itself seeks to accomplish two purposes. It first
amends section 263 of the Judicial Code by substituting there-
for the provisions of section 263 as provided in the pending bill.
It then proceeds to amend section 266 of the Judicial Code by
adding thereto sections 266a, 260b, and 266c.

The alleged scope of the bill is therefore to regulate the
granting of injunctions. The power fo grant injunciions is
inherent In courts of equitable jurisdiction. The power is not
possessed by all courts, but is an incident only of chancery
jurisdicetion and can be exercised only by courts clothed with
that power or by legislative authorization. It is power pos-
sessed by the courts of the United States and is derived from
the Constitution of the United States, which by section 2 of
Article III provides:

The judicial power of the United States shall extend fo all cases in
law or in equity arising under the Constitution, * * *

This inherent power of the Federal courts to protect all of
the citizens of the United States in the enjoyment of all of the
rights secured to them by the Constitution is therefore not be-
stowed by Congress, but is derived from the same high source
that Congress derives its power to exercise the function of
legislation.

Injunetion is and always has been an extraordinary remedy
to protect constitutional rights from invasion; it is preventive
rather than remedial, and it can only be employed by the courts
or the judges when it is necessary to prevent irreparable in-
jury and when the complainant has no adequate remedy at law.

These two conditions must exist before any judge will grant
an injunction. Every lawyer before me knows that this is
elementary textbook law and that it is embodied in our juris-
diction by an unbroken line of judicial decisions. But when
these conditions do exist, and when they are made known to the
court or a judge by a proper presentation of facts, then the
Federal power conferred upon our Federal courts by the Con-
stitution of the United States in equity clothes them with a
fundamental, organic, and inalienable power of protection which
it is not within the power of Congress to destroy.

Now, Mr. Speaker, after these general observations, I will
proceed to a consideration of the bill before us, and I shall
direct my attention first to the proposed substitution of section
263 of the bill for section 263 of the existing judicial code, and
in doing this a few words of explanation respecting the origin
of the proposed substituted section will be necessary. And
this in turn requires a brief explanation of the history of con-
gressional legislation upon the subject of injunctions.

The original judiciary act of 1789 made no specific provisions
for the granting of injunctions, but by a general provision in
that act power was given to the courts to permit special writs
to meet special exigencies, and whatever injunctions were is-
suéd prior to that time were based upon this section of the
judicial act; but on March 2, 1793, a specific act relating to
injunctions was passed by Congress, which is as follows:

No injunction shall be granted in any case without reasonable previ-
ous notice to the adverse party or his attorney of the time and place
of moving for the same. ;

This act continued in force until 1872, when the existing law
upon that subject was passed. This act was carried into the
recent judicial code of 1911 and now stands as section 263 of
that code and is one of the secfions that it is proposed to
amend by the pending bill, or by the first section thereof. My,
Speaker, from the earliest days of the Government down to
1872, notwithstanding the fact that the act of 1793 prohibited
the granting of an injunction without notice to the adverse
party or his attorney, restraining orders were constantly used
by the courts without notice whenever the exigencies of the
case required it. Following the earlier practice of the English
courts, the distinction between restraining orders and injune-
tions was clearly recognized by the Federal courts. The state-
ment of the majority of the committee in their report that the
“will of Congress as thus expressed was completely thwarted
and the statute nullified by the peculiar construction placed
upon it by the courts” is wholly without foundation in fact.
This clearly recognized distinctive and necessary diserimina-
tion was acquiesced in by the entire bar of the country, and

one of the earliest cases arising under the act of 1793 arose in
my own city of Philadelphia before a court presided over by
Justice Wilson of the Supreme Court, who had himself been
one of the most active and influential men in the framing of
the Constitution; and it is a curious historical fact that the
case was heard in a room in the old statehouse adjoining that
in which the Constitution of the United States had but a few
years before been adopted. The case is the one reported in
2 Dallas, page 360, Schermerhorn v. L'Espenasse, in which.a
restraining order was issued to prevent the defendant from
transferring a very large amount of the certificates of the
bonded indebtedness of the United States, or receiving the prin-
cipal or interest therecn, in viplation of an agreement trans-
ferring the right to the same to the plaintiff Schermerhorn.
In this early case, as I have before stated, the restraining order
was issued without notice and was acquiesced in by Mr. Lewis,
attorney for the defendant, then one of the leading lawyers in
the country, who stated to the court that he understood that in
this ease and in a large number of other cases, an injunetion
must be issued before a subpeena was served, as there were
various cases in which justice could not otherwise be obtained.

This practice, Mr. Speaker, of issuing restraining orders
without notice, I repeat, was continued from the time of the
passage of the act of 1793 down to the present time. Even
Chief Justice Marshall, while sitting in cirenit, granted such
orders to prevent irreparable mischief where there was no
adequate remedy at law; and it was universally recognized by
the courts and by the bar that whenever a case was presented
to a chancellor, where the plaintiff was without adequate pro-
tection of law, and where the injury sought to be restrained was
irreparable, and where the giving of notice to the defendant
to make the application might of itself be productive of the
mischief apprehended by inducing the defendant to accelerate
the act in order that it might be complete before the time for
making the application had arrived, the chancellor must of
necessity stretch forth the strong right arm of equity to pre-
vent the mischief ; and that that power was inherent and organic
and derived from the Constitution of the United States which
vested the courts with equitable power and was beyond the
power of Congress to deny or defeat.

Mr. Speaker, I repeat that such was the state of the law
until 1872, when the present law, known as the Carpenter Act,
was passed, which repealed the act of 1793 and became there-
after the Federal law upon the subject of injunctions. This
law is also very ‘brief.

8ec. T18 (now section 263 of the Revised Judicial Code). Whenever
notice 1s given of a motion for an Injunction out of a eireuit or district
court, the court or judge thereof may, if there appears to be danger
of Irreparable Injury from delay, grant an order restraining the act
sought to be enjoined until the decision upon the motion, and such
order may Dbe granted with or without security, in the discretion of
the court or judge.

It will be observed that a rigld interpretation of the lan-
guage of section 718 would require that the granting of a re-
straining order by the courts must be preceded by a motice to
the defendant of the granting of a writ of injunction. This
was not the intention of the legislators, nor was that construe-
tion ever placed upon it by the courts. At the time of the pas-
sage of this act in the Sepate in 1872 the author of the bill,
Mr. Carpenter, publicly declared in his argument that his under-
standing of the powers of the courts to issue restraining orders
in special cases could not be confrolled by Congress, and this
statement was acquiesced in by those who opposed the bill; and
I repeat, Mr. Speaker, that in all decisions rendered by the
courts since that time down to the present the inherent right
of the court to grant a restraining order without notice to
prevent irreparable mischief, when the exigencies of the .case
require it, was never denied nor disputed by the bar or bench
of the country, and the courts continued fo exercise this power
to grant restraining orders without notice in a few cases where
it was absolutely essential to proteet civil and property rights.

But, Mr. Speaker, in recent years certain agitators attempted
to foment public discontent among the masses by charging the
courts with.a violation of the strict letter of the law. The agi-
tation and the declarations of these promoters were entirely
unjustifiable, but the allegations were widely disseminated and
resulted in occasional resentful denunciations of judges and
courts of what was alleged to be an unwarranted abuse of
judiecial power.

President Taff, in his message to Congress of December, 1909,
made the following recommendation :

I recommend that in compliance with the promise thus made—
referring to the platform of the Republican convention of 1008—

appropriate legislation be adopted. The ends of justice will best be
met and the chief cause of complaint against ill-considered injunctions
without notice will be removed by the enactment of a statute forbidding
hereafter the issuing of any injunction or restraining order, whether
temporary or permanent, by any Federal court without previous notice
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and a reasonable opportunity to be heard on behalf of the parties to be
enjoined ; unless it shall appear to the satisfaction of the court that
the delay mecessary to give such notice and hearing would result in
{rreparable injury to the complainant, and unless, also, the court shall 1
from the evidence make a written ﬂndinft,rwhlch ghall be spread upon
the court minutes, that immediate and e&uable injury likelf to
ensue to the complainant, and shall define the Injury, state why it is
irreparable, and shall also indorse on the order issued the date and
the hour of the issuance of the order. Moreover, every such injunction
or restraining order issued without previous notice and opportunity by
the defendant to be heard should by force of the statute expire and be
of no effect after seven days from the issuance thereof or within aug
time less than that perfod which the court may fix, unless within su

seven days or such less period the injunction or order is extended or
renewed after previous notice and opportunity to be heard. .

My judgment is that the passage of such an aet, which really em-
bodies the best practice in equity, and is very likely the rule now in
foree in some courts, will prevent the issuing of ill-advised orders of
injunction without notice and will render such orders, when issued,
:ﬂl&!ﬁ&:ﬂs objectionable by the short time in which they may remain

After the receipt of this message, as I was at that time en-
gaged on the subject of the revision of the judicial title of the
Federal statutes, I took the matter up forthwith and prepared
a bill which I submitted to the President, and he gave it his
hearty and unqualified approval. This bill was widely pub-
lished thronghout the country with the President’s statement
that he approved fully of all of its provisions and that he hoped
it would be passed by Congress without any alteration, amend-
ment, or change whatever. This bill was introduced in the
Sixty-first Congress, was referred to the Judiciary Committee,
but has never been reported therefrom.

This bill was again introduced in the present Congress, and
was proposed in committee as a substitute for the pending bill,
and under the provisions of the rule under which this present
discussion is proceeding, will be offered to the House by the
Republican Members as a substitute for the same. -

This bill, then, introduced by a Republican Member and
indorsed ‘by President Taft, represents, I believe, the attitude
of our party upon the subject of congressional regulation of
injunctions.

It is substantially section 263 of the proposed bill with one
single exception, to which I shall allude hereafter. 1t does not
in any material respect change the existing law with regard to
injunctions. It merely clothes the court with the legal right to
jssue restraining orders, without notice, without resorting to
the exercise of its inherent equitable powers to do so. It de-
fines! the requisites that must appear to the court as a ground
for issuing the restraining order without notice. It requires the
day of the issuance of the order to be indorsed upon it and re-
quires the reason for its being granted without notice to be spread
at large upon the record. It requires by law the complainant to
be reasonably vigilant in maintaining his right to the remedy
he has invoked. In other words, it embodies in concrete legal
form the actual practice of the judges of the Federal courts,
almost invariably pursued by them, in the granting of injunec-
tions, and does eliminate the danger of all ill-considered and
injudicious restraints, and erects an impregnable bulwark against
the widely disseminated, resentful, but unwarranted, denun-
ciations of the courts and judges.

Mr. Speaker, I repeat that this is, T believe, the attitude of
the Republican Party upon this subject; a willingness that they
have at all times shown to assent to any rational proposal to
properly safeguard the issuance of injunctions against even the
possibility of abuse. I repeat, in order that it may be dis-
tinetly understood, that this proposal is indorsed by the Demo-
cratic members of this committee by their proposal in this bill
to amend section 263 by this literal transecript of the Moon bill,
with the exception before alluded to.

The minority members therefore practically support this sec-
tion, as before stated, and will, at the proper time, move to sub-
stitute that section, slightly amended, for the proposed bill and
will ask the House to join them in that proposition.

Now, the only material difference between the Moon bill and
section 263 of the pending bill, to which I desire now to call
your special aitention, is that the Moon bill provides that the
restraining order issued without notice shall expire seven days
after it is served upon the defendants. Section 263 provides
that it shall expire not more than seven days after it is entered.
That is the vital distinetion, and it is vital.

Why, a restraining order is of no vitality until it is served;
it is as inocuous as the paper on which it is written. It has no
force, it is not in existence as far as it has any effect, as long
as it is in the pocket of the officer or in the archives of the
court. It is a harmless and inocuous paper itself. Its vitality
only comes into existence the moment it is seryed, and if you
are going to make a restraining order expire seven days after
the entry, the way to let an order expire is to evade the service
and get outside the jurisdiction of the court. Therefore, when

any person has an idea that a restraining order is to be issued

he may get out of the way and thus evade it. That is the vital
distinetion between the two.

They point out the fact that the President recommended that
it should expire seven days after entry. They point out the
fact that the Clayton bill itself embodied the recommendation
of the President. I shall not attempt to state conversation be-
tween myself and the President, but I prepared this bill con-
taining this vital distinction. It was submitted to the Presi-
dent, He examined it carefully and gave out to the country
the statement that he approved every word of that bill and
hoped that it would forthwith be passed by Congress.

Therefore the inference is irresistible that in that particular
point, when the President's attention was ealled to it, he ap-
proved without qualification this change from his original
recommendation.

Now, Mr. Speaker, I resume my discussion of the other see-
tion of this bill. This section is defective only in the re-
spect of which I have spoken, and all that needs to be cor-
rected is in that one essential particular, and then it would be
good law. I want to repeat before I leave it, that this pro-
vision introduces nothing new in the law, but simply embodies
in a statutory form the exact practice of all the Federal judges
in granting injunctions. ’

I now pass to a consideration of the other sections of this hill,
and desire to call the attention of the House to the fact that
they are designed as amendments to a different section of the
judicial code. They propose three additional sections to be
added to section 266 of that code. They are numbered in order
as section 266a, section 266b, and section 266c, and they are
intended as new substantive provisions of law. What is sec-
tion 2667 It is not the general law relating to injunctions. Two
hundred and sixty-six is what is known as the Overman bill
When we passed the Interstate Commerce Act, which, among
other things, provided for the Commerce Court, there was great
agitation about the Federal courts restraining the operation of
a Btate law. There was an effort made to absolutely prohibit
the Federal couris from prohibiting the operations of a State
law. That was discovered to be absolutely unconstitutional,
Under the fourteenth amendment, the States were absolutely
prohibited from depriving people of the equal protection of the
law, and therefore whenever a State statute did that the United
States courts must perforce have jurisdiction and restrain it.
‘What did we do? We said by section 266 that whenever the ap-
plication was made to the Federal courts to restrain the opera-
tions of a State law one judge could not grant an injunction,
that there must be three judges sitting and one of them must be
either a supreme court justice or a circuit court judge. That is
the law to-day, that is all. It is a regulation of injunctive
power that is within the power of Congress. Now, this bill
seeks to add three new segtions to that. One of them, section
266a, which at length says that no restraining order shall issue
except upon the giving of security. Well, I have not any objec-
tion to that. I want to say that is nothing but an unnecessary
reflection upon the fairness of the chancellors of the United
States. No single instance to establish its necessity ever was
even hinted at before the committee. I have never héard a -
statement in all this agitation that any court has failed to per-
form its duty in that respect. The act of 1872, now section 263,
gives discretion to do or not to do it. No living man ever made
a statement before our committee or anywhere else that the
court had not always required security when it was necessary;
therefore this section is an unnecessary reflection against’ the
judges; but it is all right; T do not object to it.

The next one is 266b, and let me call attention to that for a
few minutes. It says:

That everf order of injunction or restraining order shall set forth
the reasons for the issuance of the same, shall be specific in terms, and
ghall deseribe In reasonable detail, and not by referemce to the bill of
complaint or other document, the act or acts sought to be restrained.

And it also further provides, and this is to me the dangerous
part of it:

And shall be binding only upon the parties to the suit, their agents,
servants, employees, and attorneys or those in active concert with them
and who shall by personal service or otherwise have received actual -
notice of the same,

First of all, the issuance of injunction and the requisites of
an injunction are essentially regulated by the equity rules
of the United States courts. It has been said, indeed, in the
majority report, that there is no lamw to-day requiring any
particular form for an injunction. Our equity practice for
nearly 60 years has been regulated by enacting a few funda-
mental principles and then leaving all the details of the prac-
tice to the rules of the Supreme Court of the United States.
These rules and regulations have, therefore, the authority of
law. Every lawyer here who practices in a supreme court
knows that. The Supreme Court rules prescribe the essentials
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of an injunction. No judge draws an injunctive order to suit
his own will or his own caprice. Therefore every single order
is regulated by law to-day. Now, I call attention of the ma-
jority side of this House to the fact that these rules forbid in
an injunctive order unnecessary recitals. The object of every
injunctive order is to make clear what the parties restrained
have to do or what they must not do. Any injunctive order
that does not do that so clear that the wayfaring man, though
a fool, could not err therein, can not be held and never has
been held to be properly drawn or to be of any legal force or
effect, but these rules do say that a man shall not restate in
that order the recitals of the bill; that you must state what
the man must or must not do. Why, you confuse any man
by making a restraining order if you do not do that. The
existing practice absolutely requires that everything shall not
go in. Now, bear in mind the uselessness of this provision.
The first section already provides—that is one of the things
provided in section 263; one of the things recommended by the
President—that the judge when he grants the restraining order
without notice should write in the record the kind of injury he
was going to gunard against and say why it was irreparable and
why he granted it without notice. That is already provided
for to be entered in the record of the court. Now, why provide
for a useless repetition in the injunctive order of the court
when it can only confuse the person sought to be restrained?
Now I propose to pass very briefly upon the next paragraph of
this section, as there are other gentlemen who will speak about
it. T refer to the paragraph which limits the persons to be
bound by the injunction. The gentleman from Illinois, in his
query to the chairman of the committee, indicated by his ques-
tion what everybody here has in mind—that the object of this
bill plainly is intended to limit the scope of the injunction to
somebody named in it or somebody known to the complainant at
the time it is issued; somebody who at some time happens to
be in active concert with them. But, Mr. Speaker, the inten-
tion of the injunction is to restrain an irreparable injury, to
restrain an injury that can not be compensated for by law, to
restrain every person under all conditions and under all circum-
stances that can be reached by a court of equity from doing
the thing prohibited. Now, under the attempt to limit it by
this legislation to known persons, or to persons in active concert
with them, you are going to minimize, to narrow, and, in some
instances, to destroy that power.

Mr. SHERLEY. Will the gentleman yield for a question?

Mr, MOON of Pennsylvania. I do.

Mr. SHERLEY., Will the gentleman permit me to say that I
have in my hand the rules of practice in equity. Will the
gentleman point out the rule which he says controls the prac-
tice in the issuance of injunctions by courts?

Mr, MOON of Pennsylvania. I can not do so, my time is
limited and I ean not be interrupted to do that.

Mr. SHERLEY. Can the gentleman even state the number
of the rule?

Mr. MOON of Pennsylvania. No; I can not do that. But I
am absolutely convinced of the fact that it is provided for in
the rules of the court. The gentleman knows it as well as I do.

Mr. SHERLEY, I deny absolutely the statement the gentle-
man has made, and for that reason offer him the rules, so that
he can present the rule he refers to to this House.

Mr. MOON of Pennsylvania. The rules do not say what an
injunction shall—

Mr. SHERLEY. That does not answer the question that
the rules of the Supreme Court declare exactly what an injune-
tion shall contain.

Mr. MOON of Pennsylvania. They do so essentially but not
in detail; buf to return to the subject that I was discussing
at the time of the interruption, I was endeavoring to show
that there are many conditions under which men who are not
parties, who are not agents, who are not in active concert with
defendant, might, even with the notice of the restraining order,
commit every act of irreparable mischief that order sought
to prevent. Now, the only excuse for this provision is this.
The only consequence inflicted upon a man who disobeys a
mandate of a court in equity is punishment by contempt. Of
course everybody recognizes that. Many men in times of ex-
citement would not hesitate for a moment to openly, flagrantly,
or defiantly violate court injunction but for the fear of that
punishment. Now, the invariable rule, established by the
Supreme Court, a rule of invariable application, is that no
man can be punished for contempt for the violation of an in-
junctive order, who did not have a real, substantial, or accurate
notice of the existence of that order and of the fact that he
was purposely violating it. Therefore your effort to limit it
to an enumerated number of people is exceedingly dangerous,
and would permit the commisgion of many offenses by men who

could not be named, and who could not be shown to be in active
concert with those who are named, and is absolutely unneces-
sary, because the court can not punish them for contempt until
they have actual notice.

Now, Mr. Speaker, the next section is the one to which I de-
sire to call the particular attention of the House, namely, sec-
tion 266c, which is as follows. If you gentlemen have not
the bill before you, I beg to ask you fo consider it carefully
while I hastily read the section. Here we come to the real
meat in this bill, here we come to its sinister motives, here
we come to the introduction of a danger that requires and de-
mands our most careful scrutiny.

SEC. 266c. That no restraining order or injunction shall be granted
by any court of the United States, or a judge or the judges thereof, in
any case between an employer and employees, or between employers
and employees, or between employees, or between persons employed and
persons seeking employment, involving or growing out of a dispute
concerning terms or condjtlons of employment, unless necessary to
prevent irreparable Injury to property or to a property right of the
party making the application, for which Injury there {ﬁ no adequate
remedy at law.

Now, that seems absolutely harmless. You would say, on the
face of it, “ Mr. Moon, that is existing law.” I say, if it is
existing law, why do we want to do the futile and foolish thing
of exposing ourselves to the ridicule of the courts by enacting
existing law? Everybody will say, “ Why, an injunction can
not issue in any case except where there is no adequate remedy
at law.” That is frue. An injunction can not issue in any
case except to prevent an irreparable injury. That is true. I
have textbook authorities here, which I will not take time to
read. Every tyro and student of law in his first year knows
that. He knows when you talk about an injunction its author-
ization requires two absolutely essential prerequisites, the first
one of which is that there must be no adequate remedy at law,
and, secondly, that the mischief must be irreparable. In other
words, the injunction does not come into existence until ordinary
legal means have become useless for protection. Why, the inter-
vention of equitable protection is wholly dependent on the fact
that a man has no adequate remedy at law. Now, therefore,
you gay and I say, why is it necessary to declare that in labor
disputes a complaint shall not be entitled to a writ of injunc-
tion except to prevent irreparable mischief and when there is
no adequate remedy at law, when that is already the law now
ih every case?

Ah, Mr. Speaker, the sinister object of that is found in
another clause. It is found in the definition of the rights that
are to be the subject of injunctive protection; you will find that
in this particular class of cases—labor cases—that the injune-
tion shall issue only to protect property and property rights.
I want to pause there to make. it clear. Every other right
known to the law—ecivil rights, personal rights, political rights—
will be absolutely beyond the power of protective relief in labor
disputes. Now, understand that the definition given of injune-
tions by every standard authority—and I have them here and
will put them in the REcorp, but will not take time to read them
now, but nobody will contradict them—the definition given of
the rights that the injunctive process is intended to protect are
civil and property rights. This bill contains the sinister limita-
tion in this particular class of cases of the protection of the
injunetive process to property and property rights only.

Now, let me make that clear. Do not, gentlemen, get into
your minds and say, * Oh, well, it only takes away the power to
protect by injunction these civil, personal, or political rights. It
leaves for them all the protection of the common law and the
common-law courts. It simply strikes down the power to pro-
tect by injunction these great rights.” Nothing of the kind.
Do not be deceived. Understand that no injunction ecan issue in
any case as long as there is legal protection for any rights;
no injunction can issue as long as the damages to -those rights
are susceptible of calculation. No injunetion can issue in these
cases or in any cases until the protection afforded by the com-
mon law has broken down and is inapplicable. Therefore this
limitation to property rights does not begin until there is no
other protection left except the equitable protection. That is,
in other words, by striking down equitable pretection in
labor disputes to civil rights and personal rights and politieal
rights you take away all the protection they have under the
Constitution.

Let me restate it. Theye¢could not come info equity at all
until they had not any adequate remedy at law. They can not
get into equity until their damages are irreparable. That is
hornbook law. Therefore, for the protection of all rights ex-
cept property rights in a labor dispute, every power under the
Constitution and the law is absolutely swept away, except the
power to punish for crime.

Mr. Speaker, the result is obvious. If you pass this bill, yon
denude the citizens of the United States of every uestige of
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profection under the Constitution and laws of the land as soon
as their rights are involved by a labor dispute, except as to
the protection of property rights. Suppese some of your con-
gtituents desire to go into industrial pursuits. They buy a
piece of land to build a factory, and in so doing they are pro-
tected by the Constitution and the law and the equity power
of the courts in all the rights that they possess as to property,
civil, personal, and political. They buy bricks to build that
factory, and they buy the machinery to put into it, and in all
of these transactions they do not denude themselves of legal
or equitable protection at all. The full power of the Constitu-
tion and the laws of the land are open to them in a court of
equity for protection. But the moment they employ labor to
operate that industry, imder this bill, ‘that very moment they
denude themselves of the protection of the Constitution of the
United States, and the laws passed in pursuance thereof, to
everything except their preperty rights.

Gentlemen, I am geing to stop to tell you that that is abso-
lutely unconstitutional. You can not do it. Would you do it
if you could? You are going to create a class here that has
greater rights or less rights under the law than the rest of the
people. The class thus attempted to be exempted from the
operation of the general law is the labor class and all other
persons involved in labor contraets. » Do you realize the extent
to which eontracts growing eut of labor affect our life? Why,
it was stated before our committee that there are 30,000,000
people in this country engaged in gainful oceupations. It
seemed to me like an overstatement, but the witness declared
his ability to verify it. Why, gentlemen, our material greatness,
our stupendous importance in the eyes of the world, and our
national leadership in commerce and finance have been gained
by our prominence as an industrial natien, and it is safe to say
that three-fourths of our vast population have many diverse
interests that are affected in vital ways by labor contracts or
by questions affecting labor relations; and in this industrial
Nation is it wise to say that three-fourths of our people shall
be deprived of protection except for property rights?

Even though you should regard it wise, you can not do it,
because it is unconstitutional. One of the primal objeets of
that Constitution was to secure to all men at all times the
equal protection of the law, to prevent the creation of elass dis-
tinetions. This has been so frequently declared by the courts
that eitation of authority is unnecessary, but let me read you
what Justice Field said about the equal protection of the laws,
this constitutional gnaranty seeured to all of the people. Let
me tell you what he said about what every law must do and
what all are entitled to.

In the case of County of Santa Clara v. Railroad Co., in
Eighteenth Federal Reporter, speaking of this subjeet, he said:

And by 1 protection is meant equal security to everyone to his
private righ in his right to life, to liberty, tutg , and to the

ursuit of happiness. It implies not only that the means which the
aws afford for such security be equa.!I{ accessible to him, but
that no one shall be subject to any greater or charges than
such as are imposed upon all others under like circumstances. This
protection attends everyone everywhere, whatever be his position in
goclety or his association with others, either for profit, improvemen
otf:lmsnre. Itdmnﬂtlﬂwm&mmﬂ&;{mﬁmoﬂm
tion which he may hold, nor because he ma; ong to a politieal

'y or to a religious society or be a member of a commercial, manu-
tactu.rln%. or transpertation comg:.ny. It is the shleld which the arm
of our blessed Government holds at all times over e one—man,
woman, and child—in all of its broad domain, wherever they may go
or in whatever relations they may be placed.

That is the idea of the equal protection of the law that is
evidenced by a great justice of the Supreme Court of the
United States, g

Why, Mr. Speaker, every act that has ever been attempted
to be passed by a State to deprive the people of the equal
protection of laws has been declared unconstitutional. I recall
one in the State of Illinois—a leading case upon the subject,
reported in 184 United States, page 540—entitled Connelly v.
The Union Sewer Pipe Co.

The State of Illinois had passed one of the most ing
antitrust acts ever passed by any State. It not only attempted
to prevent combinations which sought to restriet prices, and not
only made such a combination a criminal act, but it provided,
further, that no suif at law to recover for the price of goods
manufactured and sold in vielation of the statute could be
maintained. The defendants refuged to pay for pipe that had
been bought, on the ground that they were manufactured and
sold in violation of the provision of this aet. Section 9 of the
act was as follows:

; 1 1t rodu
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The Supreme Court of the United States, in a vigorous opin-
ion delivered by Justice Harlan, declared the act unconstitu-
tional because it denied to persons within the jurisdietion of the

court the equal protection of the laws, in violation of the four-
teenth amendment. The Ianguage of the court upon this sub--
Ject is as follows:

The fourteenth amendment, in declaring that no State shall deprive
any person of life, liberty, or Pm;}erty without due process of law,
nor deny to any person within its jurisdiction the equal protection of
the laws, undoubtedly intended that there should be no arbitra

deprivation of life or liberty, or arbitrary spoliation of pro ., b
that equal protection and security ahoulg be given to all ﬁdrg like
circumstances in the

yment of thelr personal and elvil rights;
that all persons should equally entitled to pursue their happiness
and aequire and enjoy property; that they should have like access to
the courts of the country for the protection of their persons and
property, the prevention and redress of wrongs, and the enforcement
of contracts; t no imi}edlment should be interposed to the pursuits
of anyone except as applied to the same gursults b&others under like
circumstanees ; that no greater burdens should be laid upon one than
are laid upon others.

The similarity, Mr, Speaker, between the proposed provision
of the pending bill, destroying equitable protection for es-
sential rights to a large and distinctive class of our eitizens and
the Illinois antitrust aet, which exempted from its provision
certain classes of contracts, must be obvious and apparent to
all, and the language of Justice Harlan declaring that act un-
constitutional is in every essential principle equally applicable
lt)?l lEhe act we are asked to pass by the adoption of the present

It is true that the eases which I have eited arose under the
fourteenth amendment to the Constitution, which is a prohibi-
tion upon the States to enact legislation depriving the citizens
of the States of the equal protection of the law; but it is univer-
sally conceded by all lawyers and men familiar with the trend
of judicial decisions that the prohibition of the fifth amend-
ment to the Constitution, which is a limitation upon the power
of Congress fo pass any act which shall deprive the citizens of
the United States of life, liberty, and property without due
process of law, is the exact equivalent of the fourteenth amend-
ment; that, in other words, Congress has no greater constitu-
tional right to deprive the citizens of the United States of the
equal proteetion of the laws of the land under the salutary
provisions of the fifth amendment to the Constitution than have
the respective States the right to deny the same equal protection
of the law to their own eitizens under the provisions of the four-
teenth amendment. .While this particular point has never yet
come before the Supreme Court for final decision, because Con-
gress has never heretofore attempted to deprive our citizens of
that equal protection, yet it has been established by analogy
and will not be doubted or disputed by any lawyer upon the
floor of this House.

Mr. CLAYTON. Mr. Speaker, may I interrupt the gentleman
to ask him what case he is referring to?

Mr, MOON of Pennsylvania. From Connelly #. The Union
Sewer Pipe Co., One hundred and eighty-four United States
Reports.

Mr. CLAYTON. I thought he was reading from the well-
known foundry case. I thought the gentleman was in search of
the truth and I thought I saw evidence of the light of truth
breaking in on him [laughter], and I wanted to give him the
whole light.

Mr. MOON of Pennsylvania. I have read to the gentleman
from the opinions of the Supreme Court, to which I go for all
interpretation of principles, and in the light of which I stand,
and which I think will utterly and absolutely condemn the spirit
of this bill.

Mr. CLAYTON. That is a very great undertaking in this
Congress.

Mr. MOON of Pennsylvania, I am willing to assume that
obligation, but I would not have proposed it if the gentleman
had not interrupted me. .

The SPEAKER pro tempore. The time of the gentleman has -
expired.

Mr. STERLING. Mr. Speaker, I yield 15 minutes more to
the gentleman from Pennsylvania.

The SPEAKER pro tempore. The time of the gentleman
from Pennsylvania [Mr. Moox] is extended 15 minutes.

Mr. MOON of Pennsylvania. Mr. Speaker, again I am re-
minded of the limitation of my time, and I must hurriedly pass
to the last section of the bill. Gentlemen, the first paragraph
of section 266¢ is vicious, dangerous, and unconstitutional, as I
have shown you, but the next is worse, if possible. Let me call
your attention now to the seeond paragraph of that section. It
is as follows:

And no sueh restraining order or injunction shall prohibit any person
or persons from terminating any relation of employment, or from ceas-
ing to perform work or labor, or from recommending, advising, or
pe others by peaceful means so to do; or from attending at or
pear a house or place where any &ermn resides or works, or carries on

of e

business, or hap to be for t rpose of peacefully obtaining or
commnicatlng m‘rmtuom or peacefully persuading any 80N
mwarkortoahsuhtmmwﬁu;ermmeunngwmhmlﬁnu
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to employ any party to such dispute; or from recommending, advising,
or &emsmng others by peaceful means so to do; or from paying or
giving to or withholding from any person engaged in such dispute any
trike benefits or other moneys or things of value; or from peaceably
lnembﬂng at any place in a ﬂmm manner and for lawful purposes; or
from doing any act or thing which might lawfully be done in the
absence of such dispute by any party thereto.

This hurried analysis I have given of the first paragraph of
section 266¢ has, I frust, aroused your fears to the danger of
such legislation and to its apparent unconstitutionality. But
some of the more optimistic of you may say, “Well, at all
events, even though we are denied the equal protection of the
law, and even though we are denied the protection to our civil,
political, and personal rights by that section, yet, thank God,
we have our property rights protected.” Oh, no, gentlemen, do
not delude yourselves with any such false hope. Read this
next paragraph and you will find that in a great multitude of
important cases, when the citizens of the United States are in
vital need of equitable protection, the courts are absolutely
deprived of their power to protect even property rights. It says
that in the protection of property rights certain enumerated
acts shall never be enjoined. Do you catch the significance of
that? I ask you to observe that those acts thus protected are
every one of them successive steps in every strike, every boy-
cott, every lockout that has ever been devised. They separate
those acts and segregate them and place them separately beyond
the power of the court to enjoin for any purpese; they enu-
merate a number which no court would ever think of enjoining
independently, but they give each, step by step, until they enu-
merate in their successive order every single implement that
has been employed by the ecruelest, most tyrannical, most
brutal, and most dangerous strikes and boycotts that human
ingenuity has ever invented.

In other words, Mr. Speaker, the first paragraph of section
260c strikes down the power of our courts to protect in labor
disputes any rights but the rights of property, and the second
paragraph of that section, the paragraph we are now consider-
ing, strikes down absolutely the power of the courts to protect
even property rights, when that protection requires them to
restrain by injunction the performance of certain enumerated
acts by men engaged in labor disputes, acts many of which are
innocent in themselves and which no court would even independ-
ently enjoin, but which in combination have been and may at
any time again become the most dangerous and destructive
weapons of unlawfnol industrial warfare.

Permit me again, Mr. Speaker, to call the attention of the
House to the fact that while this section only professes to de-
prive us of the right of equitable protection by injunction to
all of our rights in labor disputes, yet to deprive us of this pro-
tection is to deprive us of all protection guaranteed by the
Constitution, because the right to equitable protection does not
begin until the power of the law to protect us is inadequate and
impossible.

The obvious purpose of this paragraph, Mr. Speaker, is to
legalize the modern strike and secondary boycott as instro-
ments of industrial warfare, and to place the destructive ma-
chinery of these dangerous and cunningly devised weapons
beyond the preventive power of our courts of justice.

Mr. Speaker, the right of men singly or in combination to
strike for the purpose of increasing their wages, for bettering
their condition, or for any other legal purpose; the right of
men to refuse for any reason to work for another or to deal
with him in any way is one of the highest and most sacred
rights known to the law. It is a right that is at all times
entifled to the absolute protection of courts of jusfice, and no
court and no judge in the land would withhold that protection.
It has been declared by the Supreme Court of the United
States to be a' personal and a property right guaranteed by
the Constitption of the United States.

But, Mr. Speaker, every man acquainted with modern labor
dispotes knows that many organized strikes are not limited
in their purpose or their conduct to a securing of those rights.

Mr. Speaker, the strike as an instrument in labor disputes
assumes in its progress innumerable forms, but certain features
are common to all of them. Various attempts have been made
to define them. Some eminent aunthorities have gone so far as
to say that a peaceful strike has never been conducted, that
it is impossible, that in its very nature it aims at unlawful
coercion of employees and of men seeking employment. A very
fair and conservative analysis of the ordinary features of a
strike is contained in the following statement gleaned from
Federal decisions:

A strike is properly defined gs a simultaneous cessation of work on
the part of the workmen, and its legality or illegality much depends
upon the means by which it is enforced and on its objects. It may be
criminal or it may be part of a combination for the purpose of njur-
ing or molesting either masters or men; or it may be simply illegal, as
if it be the result of an agreement depriving those engaged in it of

their liberty of action; or it may be perfectly innocent, as if It be the

result of the voluntary combination of the men for the purpose onl{

ga rl;gn ting themselves by raising their wages, or for other lawfu
B8,

In everf case the guestions involved are—-is it an innocent strike or is

it a combination designed to cripple the employer's property, to obstruct

him in the operation of his business, to interfere with other employees

who do not wish to guit, or to prevent by intimidation or other wrong-
ful modes or by any device the employment of others to take the place
of those quitting, and not such as were the result of the exercise by
employees in peaceable ways of rights clearly belonging to them and
not designed to injure or e others or to interfere with the
actual possession and mann%ement of the property of the employer.

Any combination to iInterfere with the ect freedom in the proper
management of one's lawful business, to dictate the terms upon which
such business shall be condacted by means of interference with property
or with the lawful employment of others, are necessarily within the
condemnation of the law.

It will be observed that while recognizing the existence of
lawful striking combinations and clearly defining their entire
legality for certain purposes, the court in these cases denounces
as unlawful a combination designed to cripple the employer's
property, to obstruct him in the operation of his business, to in-
terfere with other employees who do not wish to quit, or to pre-
vent by intimidation or other unlawful modes or by any device
the employment of others to take the places of those quitting,
or to interfere with the perfect freedom in the proper manage-
ment of one’s lawful business, and so forth.

These things, Mr. Speaker, are unlawful; they are beyond the
protection of the ordinary processes of the law; they result in
irreparable injury to property and property rights; they invade
the personal and ecivil rights of many men; and they must be
protected by a court of equity by the use of the injunction. Can
any man for one moment seriously doubt that the acts enumer-
ated in this section—acts intended hereby to be made abso-
lutely immune from equitable protection or prevention—are acts
intended to accomplish one or all of these illegal or inequitable
objects? They are the very acts that have always been em-
ployed for this purpose; they are the successive steps of an
illegal combination for an illegal purpose, and to simply label
them as peaceful does not change their character or their effect.
They are the elemental factors in every common-law conspiracy
in labor disputes, and their organization and consummation cre-
tateg in the most absolufe sense a conspiracy in restraint of
rade.

But, Mr. Speaker, my limited times does not permit me to give
detailed illustrations of the dangerous and illegal acts that
would be protected by the immunity from equitable relief guar-
anteed to a special class of our citizens by this paragraph. It
would not only have prevented the courts in the past from pre-
venting by injunction dangerous and destructive strikes that
have menaced the peace and prosperity of our country, but
would completely disarm them of all power to prevent the sec-
ondary boycott, which is conceded by all persons familiar with
the subject to be the most brutal, despotic, and destructive
power ever conceived by the ingenuity of man—an engine of op-
pression so dangerous that to strike down the power of the court
to prevent it is the most dangerous limitation of power that it
is possible to conceive.

For these reasons, Mr, Speaker, the provisions of this para-
graph are dangerous and void. If passed by this House, and if
it should become a law, I confidently venture the prediction that
the trial eourts of the land will be obliged to disregard it when
it is attempted to be used as an instrument to inflict irreparable
injury, and that the Supreme Court of the United States will
declare it a usurpation of power by Congress.

But, Mr. Speaker, it is open to other fatal objections. Like
the previous sections, it denies the equal protection of the laws;
it is in the interest of certain classes, and,.in addition to this,
it is unconstitutional and impossible because it makes the pro-
tection of rights depend upon the character of the controversy
and upon the sanctity of certain acts of the persons concerned
therein and not upon the character and quality of the righis
involved. In this respect it is a novelty in legislative history.
Constitutions are created to protect human rights. Legislatures
are organized to pass acts commending that which is right and
prohibiting that which is wrong. The office of constitutional
governments, therefore, and the functions of legislative bodies
are to sacure rights and to prevent and punish wrongs; and to
accomplish these purposes every human instrumentality that in-
terferes with the enjoyment of rights or the prevention of wrongs
is of necessity placed under the ban of the law without regard
to its individual quality or to its apparently inocuous character.

Mr. Justice Holmes has declared in the case of Aiken w.
Wisconsin (195 U. 8., 194) that—

No conduct has such an absolute privilege as to justify all possible
schemes of which it ma{ be a part. The most innocent and con-
stitutionally protected of acts or omiselons may be a siep in a
eriminal plot, and if it Is a step in a plot neither its innocence nor
the Constitution is sufficient to prevent the punishment of the plot
by law. 1
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This paragraph boldly attempts to accomplish that purpose;
to sanctify and place beyond the reach of the law certain
specified acts of certain individuals, independent of any con-
gideration of the plot or scheme of which these protected acts may
be made a part. No matter if these acts, even though innocent
in themselyes, may become the successive steps in the destrue-
tion of the rights of the eitizens of the United States, or may
be made effective means in the infliction of dangerous and
irreparable wrongs, they are attempted to be placed by this
bill beyond the reach of judicial control, and therefore beyond
the power of the Government to correct or to prevent. The
legislative arm of the Government, therefore, deriving its sole
power from the Constitution, could destroy by an act of Con-
gress the very function which the Government was instituted
to perform, namely, the protection of rights and the prevention
and punishment of wrongs.

Why, Mr. Speaker, a great religious poet has heralded the
millennium as the time when universal peace shall reign upon
the earth, and has symbolized it by the beautiful figure of turn-
ing the sword into a plowshare and the spear into a pruning
hook. The plowshare and the pruning hook have therefore,
from time immemorial, become the symbols of peace, prosperity,
and good will. They have been hallowed in song and in story
as typical implements of the people of the ideal future. They
are regarded everywhere to-day as the most harmless and peace-
ful implements of the most noble and honorable occupation
known to man; but what would you think of an attempt to pass
a law by Congress declaring that henceforth no act of any
man if committed by a plowshare or a pruning hook should
be prohibited or punished, and that these peculiarly sacred
instruments should be placed absolutely beyond the regulative
power of the law,

Such, Mr. Speaker, is the purpose of paragraph 2 of section
206c of this bill, and since the time allotted to me has about
expired I shall close my argument by demonstrating to this
House that this very proposal has been declared beyond the
power of Congress by one of the most recent cases upon a
kindred subject that has received the attention of the Supreme
Court. I refer to the case of Gompers v, The Buck Stove &
Ttange Co., reported in Two hundred and twenty-first United
States, page 418, which was decided by the Supreme Court only
a few months ago.

In that ease the court had issued an injunction restraining the
defendants from boycotting the complainant or from publishing
or otherwise making any statement that the Buck Stove &
Range Co. was or had been on the *unfair” or “ We don't
patronize ” list of the defendants.

The complainants contended that the injunction had been
violated; that the speeches, editorials, and publications made
by the several defendants at different times were intended to
continue the boycott and to republish the fact that the com-
plainant was on the unfair list. The defendant contended that
the injunction was unlawful, because it was not within the
power of the court to abridge the liberty of speech or the
freedom of the press.

The court, in commenting upon this, said:

But If the contention be sound that no court can under any circum-
. stances enjoin a boycott if spoken words or printed matter were used
as one of the instrumentalities by which it was made effective, then it
couid not do so even if interstate commerce was restrained by means of
a blacklist or printed device to accomplish its purpose. And this, too,
notwithstanding that the law provides that where such cqmmerce is
unlawfully restrained, it shall be the duty of the Attorney General to
institute proceedings in equity to prevent and enjoin the viclatlon of
the statute. .
The court then added:

The court's protective and restralning powers extend to every device
whereby property Is irremediably damaged or commerce is illegally
restrained. To hold that the restraint of trade under the Sherman
Antitrust Act or the general prineiples of law, could be enjoined, but
the means through which the restraint was accomplished could not be
enjoined, would to render the law impotent.

If the right of free speech and the freedom of the press, which
have special guaranties and immunities under many State, con-
stitutions, can not be protected as a device or instrumentality to
inflict injury upon the citizens of the country, how much less
can the acts enumerated in this paragraph be placed beyond the
law when they are attempted to be used for that purpose?

But, Mr. Speaker, I must close. I have attempted hastily to
point out to you the features of this bill. I have referred at
gome length to what I regard its most dangerous provisions, and
I will leave the matter with the House with the statement that
no matter how many men be swayed from their loyalty to the
Constitution and from their reverence and respect for the courts
by popular demagogues or by newly invented devices for obtain-
ing expressions of the popular will, I shall stand in opposition
to any measure, coming from any source or indorsed by any
party, that aims at the weakening of the power of our courts

to protect to the utmost the right to enjoy our lives, our lib-
erties, and our property under the full protection of the law.
[Applause.]

Mr. Speaker, I ask unanimous consent to extend my remarks

in the Recorp by printing a paper by Mr. James A. Emery on
this subject,

APPENDIX.

STATEMENT oF JAMES A. EMERY, Esq., OF WasHINGTON, D, C., COUNSEL
FOR NATIONAL ASSOCIATION OF MANUFACTURERS.

Mr. Easery. Mr. Chairman, in view of the statement made by the
proposer of the bill H. R. 11032, that it is substantially the measure
commonly known as the Pearre Dbill. considered In a former Com-
mittee on the Judiciary, I ask that the two bills be inserted at the
beginning of my statement, first the Wilson bill (H. R. 11032), and
secondly the Pearre bill, a copy of which I will furnish, in order that
the committee may realize by comparison the very marked differences
between these two measures.

WILSON BILL.
(62d Cong., 1st sess. H. R. 101.0392]‘.1 JHouse of Representatives, June

Mr. WiLsoN of Pennsylvania introduced the following hbill, which
wlqs L;-gterred to the Committee on the Judiclary and ordered to be
printed :

A bill to late the issuance of restralning orders and procedure
thereon, and to limit the meaning of * conspiracy " in certain cases.

Be it enacted, etc., That no restraining order or injunction shall be
granted by any court of the United States, or a judge or the judges
thereof, in any case between an employer and employee, or between em-
ployers and employees, or between employees, or between persons em-
pit‘)ived and persons seeking employment, or involving or growing out of
a dispute concerning terms or conditions of employment, unless neces-
sary to prevent irreparable injul?' to property or to a property right
of the party making the application, for which injury there is no ade-
quate remedy at law, and such Pw?erty and property right must be
partlcular]g described in the application, which must be in writing and
sworn to by the applicant, or by his, her, or its agent or attorney.
And for the purposes of this act no right “to continue the relation of
employer and employee, or to assume or create such relation with any

rticular person or persons, or at all, or patronage or good will In

usiness, or buying or selling commodities of any particular kind or at
any particular place, or at all, shall be constrned, held, considered, or
treated as property or as constituting a property right.

SEc. 2, That in cases arising In the courts of the United States or
coming before sald courts, or before any judge or the judges thereof,
no agreement between two or more persons concerning the terms or
conditions of emgéoyment. or the assumption or creation or termination
of any relation between emFloyer and employee, or concerning any act
or thing to be done or not to be done with reference to or involving or
growing out of a labor dispute, shall constitute a conspiracy or other
civil or criminal offense, 'or be punished or prosecuted, or damages
recovered upon as such, unless the act or thing agreed to be done or
not to be done would be unlawful if done by a single Individoal ; nor
shall the entering into or the carrying out of any such agreement be
restrained or enjoined unless such act or thing agreed to be done would
be subject to be restrained or engo!ned under the provisions, limita-
tions, and definitions contained in the first section of this act.

Sec. 3. That all acts and parts of acts in conflict with the provislons
of this act are hereby repealed.

PEARRE BILL.

A bill to regulate the lssuance of restraining orders and Injunctions
and procedure thereon and to limit the meaning of * conspiracy ™ in
certain cases,

Be it enacted, ete., That no restralning order or injunction shall be
granted by any court of the United BStates, or a judge or the judges
thereof, in any case between an employer and an employee, or between
employers and employees, or between employees, or between persons
employed to labor and persons seekin;ir employment as laborers, or be-
tween persons seeking employment as laborers, or involving or growing
out of a dispute concerning terms or conditions of employment, unless
necessary to prevent irreparable injury to property or to a pro]i)erty
right of the party making the application, for which injury there is no

equate remedy at law, and such property or property right must be
particularly deseribed in the application, which must be in writing and
sworn to by the ngpllcant or by his, her, or its agent or attorney. And
for the purposes of this act no right to continuesthe relation of employer
and employee or to assume or create such relation with any particular

rson or persons, or at all, or to carry on business of any particular
ind, or at any particular place, or at all. shall be construed, held,
considered, or treated as property or as constituting a property right,

SEC. 2. That in cases in the courts of the United States or coming
before sald courts, or before any judge or the judges thereof, no agree-
ment between two or more persons concerning the terms or conditions
of employment of labor, or the assumption or creation or . termination
of any relation between employer and employee, or concerning any act
or thing'to be done or not to be done with reference to or involving
or growing out of a labor dispute, shall constitute a conspiracy or other
criminal offense or be punighed or prosecuted as such unless the act or
thing agreed to be done or not to be done would be unlawful if done by
a single individual, nor shall the entering into or the carrying out of
any such agreement be resirained or enjoined under the provisions,
limitations, and definition contained in the first section of this act,

Skc. 3. That all acts and (]mrts of acts in conflict with the provisions
of this act are hereby repealed.

I have not, Mr. Chairman, the advantage of examining the record
of discussion before this committee respecting this measure, but X
did hear the proposer of the bill, Mr. WiLsox, make a statement with
reference to it at the last hearing of this committee.

I do not think that in the course of congressional legislation a more
remarkable measure has been presented for the consideration of this
committee. It Is extraordinary not only for its admitted purposes,
but for what it would actually effect through its provisions.. The bill
appears with the formal indorsement of the American Federation of
Labor, and it is substantially declared that its object is to prevent
the issuance of injunctions in trade disputes and to forbid the punish-
ment of certain acts when done by labor combinations which the
actors assert ought not, by their nature, to be restrained or punished,
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and toward which they allege the law is Fop reesive In ite character
and has been oppressively administered by eral judges.

Under the usual circumstances of discussion, I should first of all ask
the committee to consider what occasion there is for complaint of this
character and whether or not it is true that the present practice of
issuing injunctions against some acts occurring in labor disputes and
threatening civil and property rights is oppressive in its nature, and
whether or not it has n improperly administered.

But before I ask the commitice to consider that, which 1s the erncial
test of the present complaint, I ask your attention for the terms of the
measure itself, that yon may realize it subverts rights of the most
fundamental nature and great']y modifies legislation that has siood ulaon
the statute books of this country for years, thus affecting existing law
far beyond, I belleve, the intention of its proponent.

The first section of the bill provides that in any * case™ between an
employer and employee, or between employers and employees, or persons
employed and persons employment, or in nngx;‘ case” involving
or growlng out of a labor dispute, no injunction shall be issued by a
Federal court except to protect property or a property right threatened
with irreparable injury for which there is no adequate remedy at law.
The second part of the first section thereafter to declare that
for the purpose of this bill no right to continue the relation of em-
ployer and employee, or to assume or create such relation, or the good
will of the business, or bulying and selling commodities of any par-
ticular kind or at any particular place or at all, shall be “ construed,
held, considered, or treated as property rights.”

Yon will observe that the first section, Mr, Chairman, s not, as the
committee might eﬁﬂhﬂ from the statements of its proponent, confined
to persons engaged in a labor dispute. It ggplles to any case between
an employer and emgployee aris in a Federal court respecting the
employment relation or which involves or grows out of a labor dispute.
Consequently it would, first of all, affect a eclass of cases freguently
arizing, nmot only under the laws of the United States or treaties but
under the laws of the different States, where, on account of diversity
of citizenship, a Federal court is administering the law of the State,

Mr. Nogrris. If I may be permitted to interrupt, I think Mr. Wilson,
a8 I remember it, in arguing on this bill, claimed that the first section
could not have that broad a construction. He contends that it iIs con-
fined entirely to labor disputes.

Mr. Emery. I concede, Mr, Noxris, that that is the declaration of
Mr. Wilson, and that is probably his intention; but that is not the
Innﬁ;mfig of the bill, and I leave it to you gentlemen.

B {y‘ts."‘l‘he various clauses of the %Jlll are joined by the conm-
junction “or.

M;;hftnxnr {readinig): 5

s no restrain order or Injumction shall be granted by an
court of the United ﬂt:fm, or a judge or the judges thergror. in .-m"lr cns{
between an employer and employee, or between employers and empioyees,
or hetween persons employed and persons seeking employment, or in-
volving or Ernwing out of a dispute concerning terms or conditions of
employment.”

t must be manifest upon the face of it that in its terms it dis-
tinctly applies to any case the relations enumerated that
arises in a Federal court. It does not even say in eivil eases but be-
cause of the fact that it is an attempt to modify the conditions under

which a injunction is to be issued it manifestly wonld apply
only to an etluitable . I need not take the time of this com-
mittee to eall your a tion, experienced lawyers as you are, to many

classes of cases in which the right of injunction is constantly and neces-
sarily used, cases growing out of differences between employer and
employee that have nothing to do with labor disputes. For instance,
I noted just yesterday the application for the issuance of an injungtion
in a case where an employer sought to restrain a former employee from
betraying a trade secret which he had acquired during the course of
his employment. It would obviously be a case within the meaning of
:]1]1;: secl:tlon. Nor needl I attemgt to ;znumeute r.hue1 variety of cases
arise between employers and employees over the performance of
R S e,
r. Wese. Would no e irreparal a rovision cure that?
Mr. Eumery. I am assuming that there wm;ﬁd be an irreparable
damage, because in the ease I allude to, in which the injunetion is
sought, of course the pleading is that irreparable damage would be done
by the betrayal of the trade secret unless its disclosure is enjoined.
Mr. WEBB. Then this law would not prevent the injunctive relief.
Mr. Emery. This bill would prevent injunctive ef by the second

part of the first section, because it provides that no ht restin,
the continuance of the relation of employer and emé'l:gyee can uﬁ
ies to the buying

tected by an injunction ; the limitation likewise m)
or selling of commodities or the creation or continuance of the rela-
tion of employer and employee, as, for instance, In a numerous class
of cases where a singer or other performer breaks a contract and
undertakes to perform at another theater. At present while an
injunetion m%y not issue to compel the specific performance of the
contract, it will issue in a proper case to prevent the person, im view
of the econtractual breach, from pearing under another manager.
These are merely illustrations, Mr. Chairman, of the scope of this bill,
relations which I believe are beyond the intention of its author, but
necessarily affected by its terms.

Furthermore, one can not examine the first section without inquiring
what is there in the nature of the emJ)lo ent relation or a trade dis-
gute itself that would lay the foundation of a Federal jurisdiection.

he measure does not refer to any dispute affecting interstate com-
merce or any other thing specifically confided to the protection of the
Federal Government, but declares any *“ case" aﬁpear g in a Federal
court between an employer and an emgtoree ghall, by the first section
of this bill, be arbitrarily denied equitable remedies administered by the
sm'::ue court in every other case in which those relations described do
not exist,

This measure further provides that no right to assume the relation of
employer or employee or to ‘continue it, no right to good will in business,
no right to buy or sell commodities, or to engage in business of any
particular kind or at any particular place, or at all, ghall, in any dis-
pute in which the em}gloyment relation exists, be subject to the equi-
table protection of a Federal court unless a property right or property
Is involved. The restraining power of a court of equity is therefore
limited to a controversy which property or a property right
is involved. That is a novel proposition to a body ‘of lawyers, for all
the textbooks that have been written upon this subject and the uniform
decisions of our Federal and State eourts are to the effect that not
only are property and property rights the legitimate subjects of equit-
able protection, but likew civil rights, and even personal rights of
many kinds, under nmng circumstances. 1 could multiply cases in-
definitely to confirm that propesition if 1 thought it necessary; but I
am sure it Is unnecessary here.

But moreover, Mr. Chairman, the fied rights, which In the Iat-
ter half of the first section of this bill are expressly excluded from the
protection of a court of equity, are property rights of the most funda-
mental character. Rights which have been the frequent subject of
adjudication, not only by all the courts of last resort in the warlous
States of the Union, but of the Supreme Court of the United States
itself. It has been uniformly held that the right fo engage in any
particular business at any partienlar placep the right to buy labor and
to sell it, is a fundamental right of liberty and progeriy possessed by
each citizen. Indeed, the rlg’:ht of liberty and the right of property are
frequently so inextricably interwoven as to be indistinguishable in
their exercise. It has been noted a curious thing that the Declaration
of Independence nowhere mentlons property rights; yet it has been said
agaln and again by judges that undoubtedly the right of th o 35 ]
itself included in the right to pursue happiness. r. Justice Brewer,
in a_celebrated address at Yale Unlveralgmin 1891, which appears in
the June number of the Yale Review of t year, argued that in the
Declaration of Independence the right to acquire, possess, enjoy, and
dispose of proi)ert]r was Incloded in the right to pursue happiness. Bo
it has been held again and again In varlous legal controversies that the
constitutional guaranty that no person shall be deprived of property
without * due process of law " embraces the very rights which by this
bill are withdrawn from equitable protection. I shall not take up the
time of this committee by citing many decisions of this character, which
could e multiplied indefinitely. I will merely offer one or two for
pur of iliostration, and ask the permission of the committee to
include in my remarks the other citations which I do not present to the
committee now, that I may save its time and mine.

The Crarryax. That will be granted to you, Mr. Emery.

Mr. Taoymas. What is your definition of a property right?

Mr. EMERY. I think a Frg})erty right ean ¥ be sald to be any
right embracing the aecquisition, use, or disposition of property in any
form. Of course, there are forms of &rupert created by statute, and
there are other forms of property which antedate our organic law, and
are not created, but are merely recognized by it. It is to that especlal
class of rights I now call your attention. Thus, in the standard case of
Algeyer v. Louisiana (165 U. 8., 589), you will find the court says the
constitutional gunaranty embraces—

*the right of the citizen to be free in the enjoyment of all his faculties,
to be free to use them in all lawful Wways, to lilve and work where he
will, and earn his livelihood by any lawful manner, to pursue any liveli-
hood or avocation, and for that purpose to enter into all contracts that
may be proper, necessary, and essential in his earrying out the purposes
abg[ve ?ent £) think that h

r. THoOMAS. Do you one man can have a pro right in
the labor of another? ey e

Mr. EMeErY. He can, by voluntary contract. T do not think there is
any doubt of that; is there, Mr. Thomas?

Mr. THoMas. 1 am not sure of that; I wanted your idea about it.

% Mr. EMERY. lli'!et I cgater into a m“r?c}atwl!nth you to lper{ortebe services
or yoiu, you su ve a property my service to extent
that I have lgreed, to deliver it to you 501- compéynmt!on.

Mr. Taomas. If I were to break the contract, of eourse you would
have an action at law against me,

Mr. Emery. I presume so; but what would it be based upon? It
would be based upon the loss you had suffered through my failure to
pm-f(ts.rm that contract, and the court would be protecting your property

Mr. THoMAs. Would the court then issue an Injunction to make me
perform that contract?

Mr. EmerY. You mean if the sgpecific performance of the contract
involved human service?

Mr. TooMas. Yes, sir.

Mr. EmErY. Ordinarily not. There are exceptional cases in which
courts have issued injunctions for the specific performance of a contract
of a special character.

Mr. THOMAS. According to that, A man can coniract himself into
being a slave.

“ﬁ‘a Eu:‘liwi. ;’F&: that is 11(:)]}:s ::he intmtlcrir att all. But thos% cases are
specifie, a nvolve a very abstruse branch of equity jurisprudence ve
rarely enforced. For all practical purposes mo contract for the pet;{
formance of labor can be enforced by injunction.

Mr. Moox. The court naver enforced a contract specifically in the
case of a singer ; they simply prohibited her engaging anywhere slse.

AMr. EMERY. There is a case in New York

Mr. Moox. Not compelling her to sing. It prohibited her from sing-
ing anywhere else.

ILh‘. Euery. Of course, I say it Is a marked exception to the ordinary
rule.
Mr. NxYg. Even if they did that it would be a mandamus and not an
injunction.

Mr. Exeey. That is a form of injunction.

The CHAIRMAN. In the case of the singer in New York to which yoa
refer the court did seek to compel the to perform the contract
and sing for the particular other party to contract. .

Mr. Exery. Yes, sir.

Mr. Moox. That hag all been done away with now.

Mr. EMgry. Yes. I allude to that only as an exceptional case. The
uniform doctrine of the American courts is expressed in the opinion
in Arthur . Oakes, written by Mr. Justice Harlan. This was an appeal
from the decision in Farmers Loan & Trust Co. ¢. The Northern Pacific
. R. Co. (60 Fed., 803). In that case Mr. Justice Harlan held that
no injunction would lie to compel men to remain at work, no matter
it the anticipated guitting wounld result In loss of life or peril to prop-
erty. This decision establishes a condition fundamentally different
from that under the English law, for until the year 1875 it
was possible, nnder Lord Elcho's act, passed in 1867, and under pre-
ceding legislation, to specifically enforce a contract for labor; and jus-
tices of the dpeace throughout England specifically enforced contracts
for labor, and were empowered to punish the breach of a contract by a
laborer as a crime. T shall later desire to call the attention of the
committee to the statutes and the English I1:oraa.ctiee on that subject, in
order to show the committee that English legislation, which is offered
here as a precedent, has no authority in law or fact.

Mr. Noemis. I would like to ask you about that decision of Mr.
Justice Harlan you have cited in your brief.

fha\re no brief here; but I shall cite the decisions—
Arthur v. Oakes, 63 Fed., 319.

Mr. Norris. I wanted to vead it myself, and I would like to have
the reference made,

Mr. Exmery. That decision by Mr. Justice Harlan is the standard
case on that subject. It was rendered by him when sitting in eircnit.

Mr. Nozgis. I understand that; but I wanted to read it again, I
would like to have the reference in your remarks so that I can find it.
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Mr. Emeny. I shall be glad to furnish it.

Mr. THoMAS. Do you' think a thing is right just because a judicial
Itzlﬂb'imt?l"or a number of judicial tribunals have declared that thing to

e right?

Mr. Eaery. Declared what to be right, Mr. Thomas?

Mr. THOMAS. Any given thing, simply because a judicial tribunal
declares a tLing to be right.

Mr. Nokris. As I understand, Mr. Emery is not contending that that
is right, but that it was the former practice in England.

Mr. THOMAS, Because a court has decided a matter to be right, does
it necessarily follow that that thing is riﬁ:}t?

Mr. EmerY. I do not know whether . Thomas is referring to a
specific case now.

Mr. THoMAS, No; just a general question.

Mr. Moox. That is what Mr. Gompers Is trying to find out. ;

Mr. THoMAS. My question is this: Because a court decides a certain
thing to be right, or a number of courts decide a certain thing to be
a principle of law, do you think necessarily it is right and correct?

Ir. Exmeny. 1 must confess, Mr. Thomag, that under orderly govern-
ment, under constitutional government, I can do but one thing, either
bow to the decision of the court when I have exhausted all ordinary
forms of nlppeal, or else turn to the leglslature for relief; and in the
meantime I must cbey the law, or law ceases and anarchy begins.

Mr. TroMAS. That Is what they are doing in this act, turning to the
legislature for relief.

Mr. EMery. Yes, sir; but I am at this time undertaking to call to
the attention of the committee that there are certain rights which are
beyond the reach of the legislature.

Mr. Wess. That Is, the declaration of what is property and what is

not property.

AMr. Eﬁwar 1 say, there are fundamental rlfhts of property—the
Froiperttf. for instance, which a man has in his own labor—beyond
egislative invasion. The right of J)roperty carries with it the right
to have that Property protected, and to deprive a person either of the
property itself or of the means of protecting it and to leave him with
no remedy is to deprive him of a constitutional guaranty.

Mr. Wess. Do you think we can declare that good will is not

pﬂiﬁ.ﬂéfwm'. I do mot.

Mr. WEBB. That is what I was getting your idea on; I wanted to
hear you on that.

Mr. Emery. But my contention, so far as this first section is con-
cerned, would not rest on that. I contend you can not say that a
man's own labor is not property or that a man's right to conduct a
lawful business is not a property right.

Furthermore, Mr. Chairman, the first section is open to still further
objection, on the ground that it undertakes to establish rights in ac-
cordance with the elass of controversy lnvolved and under the same
circumstances to give a different set of rights to every citizen. Thus,
if this first section were to be construed in accordance with the declara-
tion of Mr. Wilson, persons engaged in labor controversies would not
possess certain rights of property entitled to the protection of a Fed-
eral court, although the same rights would be entitled to equitable

rotectiocn when assailed by persons not engaged in a labor pute.

he rights of each Feerson would thus depend, not upon thelr nature,
but upon the character of the controversy in which they were involved.
A right of proper guaranteed b{ the Constitution of the United
States would be entitled to all of the protection courts could give it
under every circumstance, except when it was assailed in the course
of a labor dispute. But in that case the right of property would be
lost at the surface of the labor dispute and possess no protection until
it emerged, if it survived, in which event, by the magic of this bill, it
would regain its submerged rights,

I therefore Insist that the first gection of the blll—apart from its
ambiguities and from the endeavor to lay a foundation for a Federal
jurisdiction upon a relationship unconnected with any subject matter
of Federal control—is ohiectiunnble on two grounds: First, it under-
takes to deprive personms in.controversies of the character enumerated
of all equitable protection for civil rights, and, secondly, it undertakes
to make one set of rights and remedies with respect to those engaged
in labor controversies and another for those not so engaged. And,
finally, that it undertakes to absolutelly destroy fundamental pmyeﬂy
rights which have been repeatedly held by the courts of the United
Btates to be befond the reach of congressional invasiom.

Mr, Moox, The Supreme Court has already decided that that classi-
fication iz unconstitutional so far as BState legislation Is concerned,
under the fourteenth amendment.

Mr. EMERY. Absolutely. The position of the courts with respeect to
these rights is not new. It is as old as the existence of courts Eng-
land or the United States. Lord Bramwell, in the case of Regina v.
Druitt (10 Cox C. C., 592), calls attention to this when he says:

“ No right of property or capital was so sacred or careful‘lgeguurded
by the law of the land as that of personal liberty. That liberty was
not liberty of the bo only—Iit was also a liberty of the mind and
will; and ‘the liberty of a man’s mind and will—to say how he should
bestow himself, his means, his talent, and his industry—was as much
a subject of the law’s protection as was that of body."

In the Slaughterhouse cases (83 U. 8., 36) our own court sald,
again, through Mr. Justice Bradley:

“ For the preservation, exercise, and enfo ment of these rights the
individual citizen as a necessity must be t free to adopt such call-
ing, profession, or trade as may seem to him most conducive to that end.
Wfthnut this r‘ight he can not be a free man. The right to choose one's
calling is an essential part of that liberty which is the object of Gov-
ernment to protect; and a calling when chosen is a man’s property and
right. Liberty and property are not protected where these rights are
arbitrarily assailed.”

And in the great decislon wrltten by Mr, Justice Harlan, United
States v, Adair (208 U, 8.), he reiterated the doctrine, which has
been enunciated in the Federal courts time out of mind, and in all the
courts of the United States which have had oceasion to pass upon the
issue involved, that the right of a ‘man to enter into a contract for the
sale of his labor and the right of another to enter into a contract for

urchase of labor were at once rights of liberty and property; and
'ongress could not invade such rights without a violation of the
fifth amendment. In case, you will remember, the Govern-

ment undertook to indiet and punish one Adair, an agent of the

Louisville & Nashville road, because he had discharged a man, or
threatened to discharge him, on account of his membership in a
union, in viclation of a certain provision of the Erdmann Ac The

eourt pointed ont that the right to quit and the right to discharge
were correlative rights, and you could not take away from the citizen
the right to discharge without asserting the ri;fht to take away from
him the right to quit. You could not curtail one end of the con-

tractual power without curtailing the other end, so that every invasion
of the right of the employers to discharge would be an invasion of the
right of the employee to quit.

Mr. Wees. Do they not say you could not do that as an incident to
the interstate-commerce power In the Constitution? i

Mr. EMERY., The issue raised by Mr. Justice Harlan was whether or
not the provision was repugnant to the fifth amendment to the Con-
stitution, and not the interstate-commerce clause, The question was
not whether Congress could so act under the interstate-commerce clause,
but whether or not, poscessing the power to regulate commerce. they
could, with the prohibition of the fifth amendment staring them in the
face, take away from a citizen the right to exercise that right of liberty
and property. '

Mr. WesB. But Congress based its
commerce clanse of the Constitution, I believe.

Mr. EMerY. They based their right, yes. DBut the court sald they
could not exercise it because, under the system of checks and balances, -
of course, one provision of the Constitution set off agalnst another,

Mr. NyYE. This bill would run against an cmployee who sought to
enjoin his employer from discharging him?

fr. ExMEry. Of course; or from blacklisting him, for that matter.
It would favor a combination of employers who agreed among them-
selves that they would not employ a particular man themselves and
would undertake to prevent his employment by others; that is, if the
agreement arose out of a labor dispute.

Mr. Norris, The writ could not issue in that case.

Mr. EmERY. It could not lle for the other reason—that the man
would not have any d:roperty right at stake. Under this bill his right,
to be employed would cease to be a right. He would have no right to
enter into a contraect with an employer; that could be protected from
the interference of third parties by a court of equity.

But, Mr. Chairman, the second seetion of the bill is still more astound-
ing In its proposals. It provides that in cases arising In the courts
of the United States, or coming before sald courts—and I should say
here, Mr. Chairman, that as the word * cases” is not qualified we
must look to the subject matter to ascertain. whether it applies to eivil
or to criminal cases or to both, and from the subject matter included
it obviously applies to both civil and eriminal cases and to all courts
of the United States. It would be a limitation not only upon the con-
troversies of individuals but likewise upon those of the Government of
the United States itself and upon States appearing in the Bupreme
Court of the United States.

Mr. THOMAS. Mr. Emery, do you contend that the legislature or
Congress has not the right to limit a property right, define it, and say
what it shall be?

Mr. EureY. I do not guestion the right of Congress to limit some
property rights, but there are others which are beyond the control of
Congress. Of course, in the exercise of a property right, as distin-
guished from its ownership or possession, Congress can limit, as every
legislature necessarily must, the uses of property, to secure the equal
right of every citizen to the use and enjoyment of his property.

Mr. Troumas. Can not State legislatures, for instance, absolutely
say who shall and who shall not own property, certain kinds of prop-
erty of their own; how they shall inberit, and so on?

r. EMERY. Our courts have Leen pretty busy, Mr. Thomas, for
years, invalidating legislation which attempted to confiseate certain

ple’s prope or permitting a reasonable return on it. I am sure
he gentleman does not contend for a minute that the Congress of the
United States can say the property which A has should now belong to
B. That is precisely what is done here.

Mr. THOMAS. I beg to differ with you about that.
define and limit property rights?

Mr. EmErY. It can define and limit some property rights, but there
are some that it can not. It depends on whether your definition iIs to
be regulative or prohibitive.

Mr. Moox. It can also create some rights,

Mr. EmgrY. It can, of course, create many. It creates many walu-
able property rights, Every time it grants a pension it creates a prop-
erty right., Every time it permits an incorporation in the District of
Columbia it creates property rights. For many property uses of which
we speak, quite apart from their tangible objects, have n held to be
and are propertg. Thus we tax as property a corporate franchise, or a
license, or a right to use a highway or a street.

The second section provides that in any case, whether civil or crim-
inal, arising in the courts of the United States, or coming before said
courts, no agreement between two persons either concerning the labor
relation or concerning any act or thing to be done or not to be done,
pither In reference to or growing out of a labor dispute, shall neither
constitute a conspiracy or be punished or prosecuted or become basis
of an actlon for damages, unless the thing agreed to be done or
omitted would be unnlawful if done by one person. Needless to say,
Mr. Chairman, no lawyer can hear that proposition without realizing
that it is a subversion of the whole law of conspiracy, based as it is
upon the belief that there are many things not unlawful for one person
which become unlawful when numbers agree to do them. Thuos, while
any man may refuse to sell his product to another, it is quite a differ-
ent thing If two or more persons agree not to sell to anmother. It is
one thing for a man to refuse to deal with another; it becomes quite a
different proposition when many agree not to deal with him until he
does something they require him to do. or until he does something to
another person which they demand him to do. That doctrine has heen
recognized sinee the foundation of English law, from the first statute
on consplraey. in the reign of Edward the First, to the last modifieation
of it by the English Parliament in 1906.

Mr, Moox. It absolutely abolishes the distinction between consplracy
and the overt act. does it not?

Mr. ExMERY. Absolutely; because, of course, it can neither be unlaw-
ful nor eriminal for two persons to have a common intention to do the
same thing until that intention is reduced to an agreement. When
they agree to do an unlawful thing, the agreement itseif, irrespeci®/e
of any overt act, is elther a crime or eivilly unlawful, in accordance
with {he nature of the thing agreed to be done; and no other element
enters until we consider the legallty or eriminality of particular mcans.

‘Alr, Howraxp. In that connection, Mr. Wilson ealled our attention,
argning this same proposition, to these voluntary organizations, one of
whichgl have in mind, for Instance, where they refused to purchase
e because they were so high priced, a voluntary organization. An-
other one was formed a year ago, which ﬁeople very generally joined,
refusing to purchase meat because of the high prices that the retailers
were charging the public. Does that come under the
gpiracy or boycott, or how do you differentiate those?

Mr. EMERY. In the first place, it is not an agreement directed agalnst
any person; it is an agreement like a pledge among a large number of
people not to take a drink. It is not direeted against any individual,
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and does not affect any individual particularly. It passes out of the
realm of the abstract, as it were, and enters into the realm of the con-
crete when made with reference to a particular individual.

Mr. Howraxp. It applies to the corner butcher in a particular
nelghborhood.

Mr. EMERY. It applies to all butchers, like the resolution of a wege-
tarian society, that a%rees not to eat meat.

Mr. MooN. A conspiracy is defined as an agreement to. do an unlaw-

thing:

Mr. EmEry. Exactly.

Mr. MooN. Or an agreement to do a lawful thing in an unlawful
manner. But an agreement not to eat meat is not an agreement to do
an unlawful thing,

Mr. HowraxDp. That Is another way of stating the proposition. The
agreement is not to buy any meat.

Mr. Moox. That is not an unlawful thtnf.

Mr. EMERY. The agreement not to eat it would necessarily include
an agreement not to buy it

Mr. Norris. Would not the intention had by the parties govern?

Mr. EmerY. Of course.

Mr. Noumris. If they should make an agreement not to buy meat
of {I:m. if you were a butcher, for the purpose of running you out of
business——

Mr. EmErY, Exactly.

Mr. Nonris. That wounld be a vastly different proposition.

Mr. ExMery. It is the only department of the law where the court
enters into the conscience of the actor.

Mr. Norris. Yes.

Mr. Emery. Intention is the dominant standard by which to judge
the :tl:t of a combination, as has been said again and again by many
courts.

Let me call the attention of the committee to the effect of section 2
of this bill upon existing legislation before presenting any legal objec-
tion to it. If this measure were the law, any agreement between two
or more persons relating to the employment contract or with reference
to any act or omission involving, growing out of, or in furtherance of
a trade dispute would not be unlawful or criminal or render the parties
liable in damages unless the thing agreed to be done or not to be done
would be unlawful if done by one person. This privilege is not con-
fined to the parties engﬁed in the trade dispute. It covers any agree-
ment made by persons with reference to such dispute, whether they be
engaged in It or mot.

Now, Mr. Chairman, observe the legal effect of this provision upon
the operation of the Sherman Act as It is now interpreted. At present
I think it will be conceded that any one of the great meat packers
may lawfully fix the price at which he will sell hfia own commodity,
but if two or more packers make an agreement to fix the price of meat,
we have a contract in restraint of trade—a Beef Trust—that may be
prosecuted, fined, or dissolved. But if the packers of the United States
or any number of the great firms engaged in that business—the Armours,
the Swifts, or others equally well known—in furtherance of a strike or
because of it entered into an agreement to raise the price of their
product, either to meet the expense of the struggle or to make the
consumer realize the cost of the strike to him and excite his sympathy
for their interest, the agreement, this bill being the law, would be
lawful, for, having gmwn out of a trade dlsgute. its legality would
be no longer tested ti the SBherman Act but by the standard of this
bill, and the act of the combination raising the price of meat would
not be unlawful if done by one person.

Suppose two or more of the railroads of the United States were again
faced with the conditions created by the great Debs strike of 1894,
mang arteries of commerce hopelessly obstructed, cars idle on many
tracks, property in the hands of the mob, the carriers unable to fulfiil
their contracts with passengers or shippers or perform the duties laid
upon them by law. Let us assume the strike was precipitated by a
demand for inereased paF which the carriers believed their exisfing
revenues would not permit them to grant, and in order to meet these
demands they agreed to raise their rates, or suppose that they engaged
new men to take the places of the old employees and found themselves
heavl}f burdened with the costs of the strike, and for that reason they
agreed to raise their rates. Now, I submit that it is not unlawful for
one carrier to raise its rates, subject to whatever action the Interstate
Commerce Commission may take, but it is unlawful for two carriers to
agree to fix a rate. In this instance under either condition suggzested
the agreement would be born of a trade dispute. It would be ﬁn fur-
therance of it or had grown out of it, and under the standard estab-
lished by this bill it coald not be unlawful under the interstate-com-
merce act or the act of 1890, for the third section of this measure
would have rt‘zfrealed every act or part of an act in conflict with its
own terms and standards. Let me add another {llustration by calling
to your minds the state of facts presented in the Toledo & Ann Arbor
Rallroad v. The Peonsylvania Co. (54 Fed. Rep., 730).

The plaintiff in that case was engaged in a trade dispute with lis
tralnmen. It was the only carrvier involved in that dispute, but under
rule 12 of the Brotherhood, then in operation, the trainmen of all the
other roads refused to handle the cars of the Toledo & Ann Arbor.
The Pennsylvania road was required by law to afford equal facilities
to the cars of all other carriers over Its tracks. The employees of
that road by refusing to handle the cars of the Toledo & Ann Arbor
under threat of strike were conspiring to compel the Pennsylvania
road to violate the law. The Pennsylvania road was thereupon en-
jolned from refusing to handle the ecars of the Toledo & Ann Arbor,
and the officers of the Rallway Brotherhood were resirained from
issuing or continuing in force any order or rule which required the
employees in the service of the Pennsylvania road to refuse to handle
the cars of the plaintiff, TUnder the second section of this Dbill, no
such lﬁunctmn could issue, because it would be perfectly lawful for
any individual trainman to threaten to quit, or to actually do so, if
the Pennsglvanla road handled any cars which for any reason, good,
bad, or indifferent, was objectionable to him.

It must therefore be evident that the Sherman Aect;, the Interstate-
commerce act, and every section of the Federal eriminal code relating
to conspiracy, nggeements or combinations would be modified or
repealed by this bill to the extent that every combined action for-
bidden by them would be measured when done in connection or because
of a trade dispute by the standard established in this bill.

It is an elementary principle of construction that a soverelgn leg-
Islates with respect to its own jurisdiction. When the Con s leg-
Islates, it does so within the sphere of Federal suthority. here are
many acts of a criminal and unlawful nature which Congress has
not made it an offense for an individual to do which is covered by
statutes respecting conspiracy. There is no Federal statute making
It a crime for an indlvidual to destroy railroad signals, derail trains, or
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obstruct the movement of commerce, saving only the mails; yet con-
spiracies to this end undertaken in the course of a labor dispute can
now be restrained or prosecunted. Under the provisions of this bill,
and under the standard established by it, such acts would no longer be
{ea;:tt‘mlile within the Federal jurisdiction by the remedies now known
o the law.

Mr. Chairman, the conditions to which I refer are not imaginary, but
very real. They have been the incidents of great labor disturbances
of the past and may belong to those of the future. Complaint has
been recently made of labor conditions in the steel industry. Suppose
a great struggle broke out there between employers and employees,
and the manufacturers of steel entered into an agreement because o
varlous circumstances connected with the struggle to raise the price
of steel. Each manufacturer may now fix the tprlce of his own com-
modity. Under this bill, if manf or all agreed to do it In furtherance
or because of a trade éliapute n which they had been involved, the
contract would be legal where it is now unlawful.

To turn again to the experiences of the past, you will remember that
in 1894, during the Debs strike, the attention of Judge Grosscup, then
sitting in the Clreuit Court of the United States at Chicago, was called
to a newspaper statement to the effect that certain railway managers
were undertaking to employ men in the Slace of the strikers, but had
agreed among themselves that they would not employ or undertake to
employ men to operate the trains, in order that they might excite
public sympathy in thelr behalf and cause the public to reallze the
distress of the labor disturbance more keenly than they did. Judge
Grosscup called together the Federal grand jury in Chicago, directed
their attentlon to this statement, and caused them to make an investi-
gation of its truth, advising the grand jury that If any or all of the
railroad managers had entered into an agreement of that character, it
amounted to a conspiracy to prevent the operation of the railreads and
the partles to the agreement were liable to Indictment. But, Mr. Chalr-
man, had this bill then been the law and had the condition described
been a fact, the agreement would not have made any party to it liable
for indictment, because it would have been and is perfectly lawful for
the manager of any one road to discharge or refuse to employ any indi-
vidual, and had the agreement alleged grown out of the labor dispute
in the manner deseribed it would have been perfectlf lawful under the
terms of the Wilson bill. So this measure would validate an agreement
among railroads to prevent the performance of their own functions as
common carriers, provided it was made to further their interest as
Jparties to a trade ute.

One might multiply the illustrations indefinitely, for the prineiple
ngplies to every department of combined action, and you will observe
that every agreement of the kind deseribed in this bill is not only made
proof against civil or criminal liability, but its exclusion is made secure
against interference by the terms of the latfer part of the second sec-
tion, which provides that no such agreement shall be enjoined by any
Federal court.

Mr. NyE, Is not the essence of a conspiracy an agreement, anyway?

Mr. EMERY. Yes,

Mr. %\'rr.. And one man can not make an agreement with himself,
can he

Mr. EmerY, Evidently not, althongh I suppose some men do make
agreements with their conscience and violate the contract.

Mr. WEBB. One gentleman the other day illustrated his objectlon to
thia legislation by saying that in case a big strike should oceur and
strike breakers were induced to go in and take the places of the strikers,
and a strike breaker passing along the street should be accosted—or,
not accosted, but if one of the strikers should point his finger at him
and follow him down the street—that would Probably not be a vio-
lntion of the law; but if every one of the strikers should line them-
selves up along the street and point their fingers at him that wonld
be a violatlon of the law, and ought to be a violation of the law, but
would not be if this law was passed. What is your opinion about that?

Mr. Eumery. Certainly, Mr. Chairman, it validates any act resting
gpon the intimidation of numbers which one person might lawfully
do. It is well known that the mere presence of numbers of men as-
suming a threatening attitude, but uttering no word of speech, is a
most powerful coercive influence. Afr. Justice Brewer said in his re-
markable address before the American Bar Association on the * Move-
ment of coercion ™ : :

“Yhen a thousand laborers gather around a railroad track and say
to those who seek employment that the{ had better not, and when that
advice is supplemented every little while by a terrible assault on one
who disregards it, everyone knows that something more than advice is
intended. It is coercion, force; it is the effort of the many, by the
mere weight of numbers, to compel the cne to do their bidding.”

The English reports likewise present many cases of criminal prose-
cution for intimidation by mere numbers, although the trade-disputes
act of 1906 amended the conspiracy and Egotecﬁon of prol:erty act of
1875 so as to provide that it should not unlawful merely to attend
at or near a house or place where a person resldes or works merely to
obtain or communicate information. Thus a typieal case, to pursue
the illustration suggesteﬂ by Mr. Webb, is that of Wilson v. Renton
(1910 8. C. (J.) 32 Ct. of Just.),

This was a e¢riminal proeceding under section T of the conspiracy
and protection of property act of 1875, to which the amendment of
the trade-disputes act of 1906, to which I have referred, was offered
as a defense. It appeared that during a coopers’ strike two strikers
remained near the homes of two workmen who had not jolned the
strike, and when these two left their houses the pickets signaled to a
crowd which had gathered and followed the men back to work. It
was held that there was no evidence of effort to obtain or communicate
information, as permitted under subsection 1 of section 2 of the trade-
disputes act of 1908. The defendants were convicted. These are
common forms of intimidation peculiar to labor d!'siputes which this
bill would legalize within the Federal jurisdiction. hus, too, a body
of men might gather before a boycotted store, and there are many

ple who would not enter it under such circumstances because they
eared annoyance or trouble. Indeed, Justice Brewer touched the very
essence of intimidation in his deseription.

So I submit that it must be evident that section 2 of this bill would
not only work a revolution in the law of consplrac;’. but would seri-
ously lm[:air private and public rights by the modification its terms
necessarily work on every legislative act in the Federal statute book
predlcatedy upon the existing theory of the acts of combinations and
consplracies, for you must observe that section 3 of this bill reads:
“That all acts and parts of acts in conflict with the provisions of this
act are hereby repealed.” 8o that every measure of law now in
exéset;nbce ﬁ‘n contradiction to the theory of this bill would be super-
Be v it

Mr. Moox. What do you think of the constltutionality of this
provision jn operation?
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Mr. EMent. It must be obvious, Mr. Chairmam, that it is open te
same censtitutional ebjection as the first section. It undertakes |
provide one standard of law for all agreements as to acts or omis-

same aets whem not disputes. m same
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the House the committee will
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the ilumination of the discussion. L
dirert it and prevent an orderly presentnttan at armunen For that
reason I shall ask the chairman te perm if I do not comnclude
: minutes, to inclode other matter 'hinha I desire to lay before

The CHATRMAN. You Mhnmtht&ﬂ . Of eourse, the com-
mittee assumes that youw will not abuse privilege, and that your ex- |
tension will be reasonable.

Mr. ByErY. I bave undertaken fo anal the terms and describe the |
effect of this measure and to cate seemed to me the in r-
able constitutional objections to the proposals of this bill, but I have: |
only suggested the serious eo ences that would follow to the
private citizen and to the public interest if Congress undertook to give |

t I8 here asl
Let me now revert fe which, but for the extraordinary
nat;.ueot this propesal, lstwnu@havep resented first:
revolutionary
ane ef two things: Either the law as it now is is alpruﬂw in its
administered.

nature or it is oppressively
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ihition Izbor unions, and that |\

o between, them and the State eourts to |
gee who shall issue such orders most tl:equ.ently.

Therefore. before I ask you to consider the nature of the circum-

stances under witich the writ has: been and is: issued in labor disputes,

let us pause and inquire how often applications for its use are made.

I have during the last few years eavefully watched the records of the

Federal courts and have reeently eem iled some figures in respect to |

this matter: ‘J‘.‘he Federal Reporter loses that from Jannary 1,
1963, to January 1, 1912, a periad at nine years, 473 injunctions were
issued distriet and cirenit courts of the United States, and of this
number 25 related to labor disputes, leawing 44T comt'!nz avery
other torm l.lt!garinm (For list of sueh cases see

the Judiciary, Feb. 14 1912)'
Bntltmybusamthmamomee reasons why the Federal Govern- |
inaut m&m writs mpli:l gk mmr" in larger m%e???h :
@ e W jor: num An are.
justified, and tMﬂmlij‘uisdlcttonwe i
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Of course, such observations as I am now making leave out of con-
sideration the justifieation or lack of cation for the issuanee of
such writs, ut. to show further the eontinuous exaggeration. in- |
dulged raapecﬂng frequency with which labor Injunctions are b
fasued, im roof of the ease with which they may be obtain
I call your attsn on: to reliable statistics from one of the great tn-
Masgachusetts:. The data are stgmlladb the Massa-—
l:lmseﬂs i m'hn.ent of labor, in Eabor Buélet[n o. 70, for December,

1909, and is compiled by the: Bureau of It discloses tha
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¢ CEAIRMAN. Were the injunctions in those cases issued by the
Fadersl ecourts?
]ir.-muxm No, sir; they were issued by the State courts of Massa-
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Exery. Im Massachusetts?
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F‘edmlmnrtsiulndedthe riod from January 1, lm m.tm 1
1912—nine years. tg:n to this subjeet, let me in 'Y eall
your attention to a mmnt made not long since by the Snpmme Court

I the. case of B ¥ ey
e case o oung, an action In which the a
g&nen.l of the Btate a.tgunnesota w%as cited for contempt, it mt:rns'ued
¥ Co I that if the power of the Federal courts to to interpose by In-
Junetion inm ceedings of the kind at issue were sustaimed it wuuld
ﬁ.fg:r ib fl t E Lttluunt'::ﬂm;s' anrilh t}le inferiorTchersl eourts might
e temptation to misuse their power. o this the Suprem:
replied on March 23, 1968 (207 U. 8.): R Qourt
'rothisttmybemweredlntheﬂrst lace that ne imjunction
ought to be granted exce i‘:lt in a case reasonab? free from doubt. We
m such rule is and will be followed by all the judges of the Federal
From this comment it must be evident that the Supreme Court neith
in possession of informatien nor has as etbegnlmremdnfu lt‘;;
course or its experience with instances in w Fede jndges were
ab their power to issue injunctions in labor or other eases.
g the course of many discussions had before this committee eon-
measures to regulate or um: the Injunetive power of Federal
| courts we have again and again challenged those who chatge those
gggﬂgs with abuses of power to produce their evidence befere this
ee.
In response te that ehalknee and to the reiterated request of mem-
EE‘I::::fﬁipt which the commttlz:ascgused t hem:i‘hted -
0
of Injuuctinn data filed by Bamuel Gom : tgﬁt“ - ﬁﬂﬂ
tien te in}un::tions. inclt:d‘

declsiem referring to the el hour law, e rs' Habili
' maritime contract, the bakers" 1 -hm:u- case, andm?heﬂbnnhury htéytt:i-h:
decision, in which no injunetion was iavolved, all of which “decisions,
' while perbaps objectionable to Mr. Gnmpets, have, with reference to
the issue before this committee, the flowers that bloem in tbo
do with the case.”™ There were, however, some 18
orders ::m mgcc?mlfidm ot ltjr_iﬂm? :ﬂﬂ m! g butmthe
er no. effo
m! mﬁah uar oihrhc:ltic’sdeobjectiom sicdioms
ye @ a ese orders, making a brief analysis of eac

and, with the permission of the committee, I shall file this stntem:?f:
with my including with it the list of Federal injunctions to
which I have referred, issued during the period from Jan: 1. 1903,
to January 1, 1912, I have arated the orders issued in dis-
putes during that period n-om others, and arranged them so that the
 ecommittee will perceive the comparison. You can thus observe at a
gi{,rnl;z: m::mr n“gd chtncbtfr of the Federl?ll writs issned.

rMAN. Without objection, you will have li to
' what you wish. g pnt

Mr. EMBrY. The statement is as follows:

a.‘ur.xsta OF INJUNCTION DATA FELED BY SAMUEL GOMPERS WITH THE
HOUSE JUDICTARY COMMITTEE, 1008.

| [This data was unaccompanied by ecomment or eriticisms and -
%mds. 23 decisions, orders, [ relating mminjm-

In one: instance the exhibit is merely a complaint in the case
Grand Trunk R. R. Co. v. Gratiot lgm pal'. The case ﬂt:n;:tll :Ehog
| appear in the reperts and upon the faceof the compls.!nt there I no evi-
dence that even a restraining order was issued. In two other Instances,
Bo er v. The Western Tnien Telegraph Co. (124 Fed.. 248) and Platt

Phﬂadelghiu & Reading R. R. (65 Fed., 660), decisions are pre-

sented in petition for restraining orders were songht
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In two other eases, Bender v. The hical Uniom and the
Bueck’s Stuve & Eange €Co. w. The American ration of Labor; the
issued by the Supreme Court of the District of

| €0 ie.. ln the Bender case a injunction was denied
mﬂthengmtionﬁnrspmt on granted after a fuil

ent. ::rbm the !ﬂnawl{ thearr:e u;; ndents entered
an appeal. wh m'menty w own volition,
thns confessi tha futlll'ty of their ewn contentions.

canse;, and on the
| motion to maku- the injunction permanent the defendants did not con-
test the decree. Exercielng, however, a right of n they foumd
an. appr tprlate remedy by use ot whleg the secu:ed a
sth:!lt modiﬁmﬁon of tlie permanent injunction. Their chief conten-
tion appears to havs Dbeen: that a court of equity infringed upon: the
free speech and the press whenever it undertook to emjoin the
publication: ¢f matter intended to @ prosecution of a hoyeott.
In support of this eontention. Gompers, Mitehell, and Morrison, i a
% for contempt which reached the Snpremn Court of the
nited States, ‘g:cadad that the [njunction was void Dbecamse it had
in the manner- upon: the freedom of and the
press. This contention wa.s met, set aside, and the njunction fully
sustained in that mgectubv the Supreme Court. (Gompers v. Buck’s

| Stove & Range Cn. 2
. The remumlmi ctive data consist of 18 orders lssued b,r H‘edeml
| courts: between ber, 1803, and Nwembor 1007. They are

- eonsidered seriatim:

Farmers Loan & Trust Co. v. Northern Pucific Ruilroad.

(60 Fed., 803.)

Itu sea%::g tha receivm ot t!:e Nm:‘them ?mltc‘lﬂc* Rnﬂmi mlg gaﬂ
' @ petition n wage n -
uaET 1, 1804, an uk% ts, members of the
&mtbe o&rgéon 'tﬁ’ dtlcomtr!nmumlg‘t h-li‘&uqu.ltim

e road by m‘i
seu'[ce forthn order In accordance rayer of the
.%um g anb?gha and & mgm mmﬁm the uma
A.tthmmrudchls&o e Railway Bro

}r 15, 1804, mmtummﬂmrmmmm

the words, *“and frem further recommendin

- others to quit the service of the receivers o

Railroad on January 1, 1894, or at any otlier
refused.

the ! tion was
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Appeal was taken from this refusal, and in Arthur v. Oaks (63 Fed.
Rep., 319) Mr. Justice Harlan, sitting in circuit, further modified the
onfer appealed from. It was contended on this appeal that the court
had exceeded its power by enjoining the employees of the receivers
“from combining and conspiring to quit, with or without notice, the
service of said receivers, with the object and intent of crippling the
property in thelr custody or embarrassing the operation of said rail-
roage and from so q‘nittmg the service of said receivers, with or with-
out notice, as to er ?Dle the property or prevent or hinder the opera-
tion of said railroad.”

Mr. Justice Harlan held that the clause embodied two distinet propo-
gitions, one relating to combinations and conspiracies to quit the serv-
ice of the receivers with the object or Intent to cripple the property or
embarrass the operation of the road in their charge; the other baving
no reference to combinations and conspiracies to quit or to the obiject
and intent of so quitting, but applying to emg!oyees “*so quitting” as
to cripple the property or prevent or hinder the operation of the road.
The appellate court sustained the order with respect to the first meo-
gition and eliminated from it the latter phrase * and from so quitting
the service of sald receivers, with or without notice, as to eripple the
property or prevent or hinder the operation of said railroad.”

I? is apparent from the elaborate decision of Judge Jenkins that he
was facing with great embarrassment and for the first time the difficult
problem of deciding how far a court might go in protecting property of
a quasi public nature for the operation of which the court was respon-
silﬂe, he error made by the court resulted very evidently from a
gincere effort to perform its duty and was fully corrected by the court
of appeals, nor has any similar error been made in the issuance of the
writ of injunctions since. The case is not an evidence of abuse of dis-
cretion, but a mistake corrected on appeal. A remedy was in the hands
of the defendant and secured by its use a decislon which strikingly
vindicated the ‘rights of the employees,

Ames v. The Union Pacific (Jan. £7, 189}).

In this case an Injunction was issued on petition of the receivers of
the Union Pacific Railroad in gmctically the language sustained by Mr.
Justice Harlan in Arthur v. Oaks. Twelve da“)'s after thls order was
issued in Ames v. Union Pacific (60 Fed., 674), the court refused to
approve a reduction of wages by the recelver or a change in the rules
affecting working conditions until the employees had been notified of
the proposed change and were given a proper oggortunity to point ont
io tl?e court any lnequality or injustice threatemed by such change.
Under these circumstances the order can not be legally or Prncﬁcally
objectionable. It deserves, on the other hand, the ngpruva of work-
ingmen themselves for the evidence it supplies of considerate regard for
the rights of the employees of the road.

Western Coal Mining Co. v. Puckett,
(Cirenit Court of the United States for the Western District of
Arkansas.)

The exhibit is a naked restraining order unaccompanied by the com-
plaint or any other document throwing light on the action, nor does
the case appear In any report. It Is therefore uncertain, assuming the
order to have been issued, that any objection was made by defendants
at the time of its Issuance or that any subsequent effort was made ro
dissolve or modify It. Upon its far», the order suggests an exceedingly
serions situation, inasmuch as it enjolns the display of firearms and
the marching of armed men over roads adjacent to the complainant's
mines for the purpose of intimidating the complainant’'s employees. In
view of the conditions which surround the exhibit, no criticism is sus-
tained or sustainable,

Reinecke Coal AMining Co. v. Wood.

(Cireult Court of the United States for the Western District of Ken-
tucky, 112 Fed., 497.)

In this case a restraining order was issued November 13, 1901, and
romptly heard on November 25, motion for a preliminary injunction
Eelng granted after argument and hearing. The opinlon discloses n
It agpears that certain coal miners of Indiana
e United Mine Workers, complained that
certain miners belonging to their organization in Kentucky were not
receiving the wage schedule fixed at Indianapolis, the Illinois and In-
dinna miners fearing they could not maintaln their own schedule un-
less that of the Kentucky miners was increased. Agents of the union
were therefore dispatched into Kentucky to bring about an increase
in the pay of union miners there. As a result of this effort, operators—
notably of Central City, Ky.—agreed to the schedule demanded pro-
vided it was adopted in a majority of the mines in another distriet,
thnt] inedHopkins County, where it appears nonunion men were chiefly
employ -

Il‘?rom the evidence before the court it formed the opinion that the re-
lations between the employers and em}:ioyees in these nonunion mines
were mutnally satisfactory, and that for the most part the employees
did not wish to join the union.

Under these circumstances it appears that the defendants and others
invaded the Hopkins district, armed and in great numbers, establish-
ing camps in the vicinity of the nonunion mines, which camps were
maintained for many months, the roads and various approaches to the
mines were picketed and patrolled for the purpose of intimidating non-
union miners and coercing them to join the union, and thus bring
about a strike unless the union scale was adopted. The evidence dis-
closed that nonunion men were continually threatened and assaulted
E?d tt}he adoption of defensive measures caused instant collisions and

sorder.

The court finds that the conditions sought to be brought about were
“ undesired and vigorously relpelled by the employers and a vast ma-
jority of the employees.” The court Is evidently so Impressed with
the conditions presented to it that it remarks: * If this court can not
in a case like this protect the rights of a citizen when assailed, as
those of the complainant have been in this instance, there is a de-
;n}apitude in judicial power which would be mortifying to every thought-
ul man.”

The cirenmstances of record do not, therefore, disclose either in the
facts of the ease or in the terms of the order itself a caunse for eriticism,
but rather a proper and necessary exercise of the court’s power.

Wabash Railroad Co. v. Hannahan.
(Cireunit Court of the United States for the Eastern Distriet of Mis-
souri, 121 Fed., 563.)

In this case a temporary restraining order was issued on a verified
bill of complaint, and many affidavits alleging a combination and con-
gpiracy by the Brotherhood of Firemen and Rallway Trainme~ to com-
pel the exclusive recognition of their organization and the di. :irge by
complainant of all nonmembers, this to be accomplished by the calling

remarkable condition.
and [Illinois, members of t

of a strike for that ?urpose, and it was further alleged and supported
by affidavits that plaintiff’s employees were entirely satisfied with their
conditions of employment. Defendants filed an answer denying plain-
tiff’s allegations, and especially that the em{)Io ees were satisfied with
working conditions, and declaring that defendants were engaged in
%ood faith in bettering the condition of employees and that the strike
hey were parties to was sanctioned for the purpose of peacefully and
lawfully accomplishing these things.

At. the heuriuii the court vacated the restraining order, holding that
the weight of evidence did not show an unlawful combination, but only
a rightful purpose on the part of the Railway Brotherhood, acting
through their representatives, to peacefully and lawfully quit the
plaintifi’'s employ for the purpose of bettering their condition,

This case does not show the slightest abuse of discretion but, on the
contrary, that the union involved was fully sustained in the lawful
exercise of its rights and found in orderly procedure a complete vindi-
cation of its claims.

Mobile & Ohio R. R, v. E. E. Clark.

(Clrcuit Court of the United States for the Eastern District of Tennes-
see, May 11, 1903,)

The exhibit consists of a restraining order issued on the filing of a
complaint May 11, 1903, and made returnable May 13, two days later.
The case does not appear in the reports, and no record is offered to
show what considerations led the court to issue the order in question,
nor does It appear that it was contested or made the subject of any
complaint at the time of its issuance. TUnder such circumstances, since
the order is mot objectiomable on its face, it can not be perceived that
there is just ground for criticism.

Newport Iron & Brass Foundry Co. v. Iron Molders' Union.

(Circuit Court of the United States for the Southern District of Ohio,
Western Division, Sept. 22, 1904.)

The exhibit is an alleged copy of a final injunectlon evidently issued
after argument and hearing. The case does not ngpear in the reports
and as the defendants were evidently represented by counsel and were
unable to sustain their contentions in court and made no effort at
appeal, a ground for criticism is not apparent.

Kemmerer v. Haggerty (July 15, 1905).
(Cireuit Court of the United States for West Virginia, 139 Fed., (93.)

This 1njknnction was Issued during the course of a strike of United
Mine Workers against the Pennsylvania Consolidated Co., a West Vir-
ginia corporation, which was made a defendant, together with the mine
workers involved, by certain nonresident stockholders. The corpora-
tion and the miners’ organization were citizens of the same State, the
corporation sought an injunction in the Btate courts against certain of
the miners, alleging that the{ were Interfering with the operation of the
corporation’s tgroperty by intimidating and coercing nonunion em-
ployees. At this point certain Pennsylvania stockholders of the cor-
poration endeavored to obtain a Federal in unctlion for the same pur-
pose, asserting to that end their diverse citizenship.

A temporary restraining order was Issued on the filing of the stock-
holders' complaint, and immediately thereafter motion for a preliminary
injunction was heard. The order was then vacated on the ground that
the action of the nonresident stockholders was collusive and the court
had no jurisdiction.

It is difficult to conjecture the character of the com{.lnint against
this action, for the court refused to do precisely what the er:égioying
stockholders desired it to do, and sharply rebuked and defeated their
effort to establish a bogus jurisdictlon for the purpose of obtaining a
Federal injunction.

A.T. & 8. F. R. R. v. Gee.
(189 Fed., 582, and 140 Fed., 153.)

The exhibit shows proceedings for contempt growing out of violations
of an order issued in May, 1904, An examination of the record shows
the order to have been issued during a strike of machinists against the
Santa I'e road and shows that no effort was made by defendants to
modify or vacate the order and that no objection was raised to it of
any racter by counsel or defendants. The opinion discloses picket-
ing accompanied by intimidation and coercion and constant violence to
persons and property. The court remarks:

“here would hayve been no occasion for its interference if there had
been any honesty of purpose by the local authorities to maintain peace
and order. Intimidation, threats, violence, and brutality were all
winked at because of the belief on the part of certain lice officers
that they would be kindly remembered on future election days.” 5

The contempt proceedings are remarkable for the leniency and con--
gideration shown to the respondents. The defendants were cited in
April, and after hearing the evidence in July the court took the matter
under consideration, making an oral statement at the time, which, by
direction, was sent to each defendant, the court stating therein that
it was intended as a warning, and that in the pronouncement of Its
judgment the court would be governed to a considerable extent by the
conduet of the defendants in the meantime. In October the court
reviewed the ?r@ﬂous proceedings and discovered that three of the
defendants, after receiving copies of its written communication de-
livered in July, had continued to openly violate the court’s order by
intimidating employees. Three of the defendants were then found

uilty.
¥ It ylt be assumed that criticism is directed at the character of the

order issued, that ground for objection, whatever it may be, is found
now which apparently did not exist and was not made by the de-
fendants at the time the order was issued. If the criticism is directed
at the punishment for contempt, the record of the case discloses on the
part of the court the most considerate conduet compatible with the
enforcement of its authority.
Allis-Chalmers Co. v. Iron Moulders’ Union.
(150 Fed., 155; 166 Fed., 45.)

The record in this case discloses that the application for a pre-

liminary injunction was denied, the defendants’ answer having sub-
stantially overcome the plaintiff. A supplementary application for
injunction was. filed three months later and granted after argument
and hearing. The opinion showed the eviderrce disclosed picketing,
accom nieg by threats, intimidation, and much actual violence, The
final dpéacree was modified on appeal. :
The criticism ean not be said from the record of the case to disclose
anything more than a defeated litizant's dissatisfaction with a de-
cision of the court. The rights of the defendants are fully protected
throughout by counsel, as the proceedings disclose, and the modification
of the final decree shows the defendants in possession of an adequate
remedy to correct trial error.
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Pope Motor Car Co. v. Keegan,

(150 Fed., 148.)
The record discloses a temporary restraining order guted on the
exhibi Heaihtlxtholl:

filing of complaint, with numerous affidavits and

motion for preliminary injunction was had within eight days.
l)meeedmﬁ argument was heard and oral evidence &resentcd. A pre-
iminary injunction was then allowed against such defendants as were
shown to have participated in eoercion and intimidation. The order is
moderate in its terms and in the usual form, and the p dis-
close the rights of defendants were fully protected by counsel and the
court ex ngly striet in framing the order. Nothing can be found
in the order or the p ngs not fully sustained the uniform
practice and decisions of the higher eourts.

Nat'l Telephone Co. v. Kent.

(Circuit Court of the United States for the Northern District of West
; Virginia, 156 Fed., 173.)

In this case an original and amended bill were filed. On the amended
bill, exhibits, and afidavits a Hrellm]nary injunction was nted. The
defendants demurred to the bill on the ground that sufficlent cause for
the preliminary injunction was not presented. The court overruled the
demurrer, holding that a boycott then being “isronecuted was lllegal, and
that a newspaper joined as a defendant eould be restrained from pub-
lishing matter intended to earry on the cott.

The position assumed bﬁ the court in this case is fully sustained by
the Su e Court of the United States in the case of Gompers v. Buck's
Btove & Range Co. (219 U. 8., 340).

Rocky Mountain Bell Telephone Co. v. Montana Federation of Labor.

(Circuit Court of the United States, Ninth Cireuit, District of Mon-
tana, 156 Fed., 180.)

The record discloses the Injunetion in this action was based upon a
boyeott directed against the telephone company during the course of a
strike. The employees remaining in the service of the company were
intimidated and assaunlted, and by the same tactics others were pre-
vented from entering its service, while a variety of abusive and threat-
ening circulars were issued to merchants and business men, threatening
the withdrawal of patronage from all merchants who used plantiff's
telephone lines during the trade dispute. Especially threatening elreu-
lars were distributed among plaintifi's actual female employees and
applicants for employment.

The law of this case is fully sustained by familiar decisions of long
standing, and the facts disclose a distressing condition in which women
no less than men were subjected to threats and violence. It is a case
which exceptionally justifies the issuance of an Injunction, and, indeed,
presents the writ in most beneficent operation.

Hitehman Coal & Ooke Co. v. John Alitchell.
(172 Fed., 963.)

This case has been the subject of especial critieism, and was the occa-
gion of a resolution by the Benate. The facts have been so continuously
misrepresented that it s worthy of special consideration. In this case
a restraining order was issued on the 24th of October, 1907, the last
day of the court at the place of issuance, and set for hearinf on the
first day of the next term of court in that district, January 14, 1908,
On that date counsel for defendants entered a motion to dismiss as to
certain defendants not served with process, and asked for a econ-
tinuance, which was granted until March 18, 1908, on which date
counsel for defendants again asked a ]ioet]ponement, which was had at
their instance until May 26, at which time further request for con-
tinnance by the defendants was refused and motion for a temporary
injunction heard and granted, the counsel for defense stating * they
did not desire to be heard in opposition to said motion, so far as the
granting of a temporary Injunctlon at the time was concerned, and not
consenting, but ohjectiugh ereto.”

So far, therefore, as the Injunction in this case is eriticized because
of the lapse of time between its issuance and the hear thereon, it
must be evident that the critic makes a complaint which was not
shared by counsel for the defense, who continued to cause the case
?tr ft#eé: own clients to be postponed until the court refused to continue

rther.

During the perlod which elapsed between the granting of the re-
gtraining order and the return thereon, counsel for the defense had it
within their power, if they thought the interval too great, to make
an application for the advancement of the hearing or to make a motion
for the modification or vacation of the order, and had they taken such
action and their motion been refused, they would have had under the
emg statute a-ground of appeal, which appeal would have had
P enee.

But the record discloses not only that they made no efort to do any
of these things, but they were unwilling to join issue at every subse-
quent hearing, and after months of delay caused by their repeated
;equgsts for continunance, they offered no argument or motion on

earing.

AS t% the law In the case, it is indisputable with the facts disclosed.
It Ogspears that the Hitchman Coal & Coke Co. were owners of about
B, acres of coal lands eg}ﬂpped with a plant which produced about
1,400 tons of coal per day. The company had on hand at the time of this
action contracts for future delivery to its full capacity. Prior to
A?rn, 1906, the mm%anly operated its mines under a e agreement
with members of the United Mine Workers. On that date a strike was
ordered by that union. and the members thereof who were employees of
the Hitehman Co. quit their employment. The evidence discloses that
they distinetly stated th:g had wmo grievance against the plaintiff, but
the strike order was {ssued on account of a difficulty with coal operators
in another section of the country.

The plaintiff offered at this e, if the men would remain at work,
to guy an advance In wages from and after April 1 that might be agreed
to o(f the other coal operators with whom the United Mine Workers were
at , but the men were not allowed to return to work on this condition,
It then appears that for two months following the eompany was unable
to operate its plant. Thereupon, being unable to effeet an arrangement
with its unilon employees, it began to employ nonunion men, and in
order to proteet itself against a repetition of the conditions wi‘nich had
resulted the stopplrvli of its o tions, it required each new emplo;
to agree not to join the United Mine Workers, a contraet which Lg:;
were entitled to reguire as a matter of legal right and which under the
cirenmstances was justified by thelr experience as a matter of expedi-

m‘i‘ﬂider these cireumstances the United Mine Workers undertook by
persuasion to cause the new employees who
had entered into the contract referred to, to violate that contract and

join thelr union. These are the facts which the leadings and th
record disclose. Under these circumstances the injun?:ucm issue for thg
purpose of protecting the plaintiffs in the exercise of their right to
employ such labor as they saw fit and to make and be prot ina
contract which by expensive experience they had learned to be essential
to the uninferrupted operation of their plant. The defendant mine
:rorrkeersi :}:derttg to tgro;gm sﬁ breactlla iot these contracts, endeavored
0 reunionize the works and subject their control and
will and policies of the union. - S m i
uity will intervene

Burely nothmglls more clearly settled than that
to protect the inviolability of a contract against the maliclous inter-
ference of third This is predse:ly the point upon which the
Supreme Court of the United States decided the case of Bitterman v.
Louisville & Nashville Railroad (207 U. 8., 205). This was an action
brought against a combination of scalpers undertaking to procure
breaches of contract by passengers who had agreed not to resell tickets
purchased from t.!:e‘ plaintiff company. The court held it an actionable
wrong when one “maliciously interferes in a contract between two
garties to induce one of them to break the contract to the injury of
he other. The conspiracy of the scalpers was ined, the p
issue upon which the writ of injunction issued in the Hitchman case,
This action illustrates perhaps better than any other can why labor or-
ganizations desire a different standard for the lssuance of restrainin
orders to protect propert{ rights in labor disputes from that whlcﬁ
exists in other forms of litigation, for with such a standard of law
established the injunction issued in the Bitterman case could not have
mﬁed %1 the Hi_tchm:tm case. = bt -

r. EmErY. To return a o the manner which the writ o
injunction has n used {ﬂu labor d!sgutes. it has been fr!quentlstf
urged in argument here that the restraint of boyeotts by injunction and
the punishment of a boycotting combination criminally is a novel thing,
an example in itself of the img:;o er extension of the equity jurisdiction
against which eomplaint may ustly made.

1 know of no period of time in which the bhoycott has not been un-
lawful, and T beg to submit to the committee probably the oldest judi-
cial record of a boycott. It is taken from a case decided in the year

1221 A. D., and entitled * The Abbot of Lilleshall ». The Balliffs of
Shrewsbury.” The record was published by the Selden Soclety in
1877, and the translation of the old law Latﬁx goes like this:

“The Abbot of Lilleshall complains that the bailiffs of Shrewsbu
do him many injuries a his liberty, and that they have cau
proclamation to be made in the town that none be so hr.»lt:lI as to sell any
merchandise to the abbot or his men n‘pon pain of forfeiting 10 shillin
and that Richard Peche, the bedell of the said town, made this procg-"
mation by their orders. And the bailiffs defend all of it, and Richard
likewise defends all of it, and that he never heard of any such procla-
mation made by anyone. It is considered that he do defend himself
}:lwellve-handed with 11 compurgators), and do come on Saturday with

is law.”

There, Mr, Chairman, in those 10 lines of that ancient complaint the
principles and practices of the modern boyeott are clearly set out. Of
course the old word * defend” means “ t‘i:qb: You will observe that
the abbot sets up in his complaint that the bailiffs by combination are
doing injury “against his liberty " ; the abbot is claiming the right to
have trade flow unobstructed to and from him, and to deal freely with
his fellows; and he is restrained by a combination which, for some
Bu.rpm of its own, is undertal to q:nalim anyone who deals with

proc

im. He says “they have cause mation to be made,” This is
the ancient form of the modern * We don't patronize” list, and the
“pedell ” is performing the funections committed to Mr, Gompers in

our day. Finnllﬁ, you will observe that all the acts eomplaine
[

of a
admitted to be i 1 by both the beadle and the balliffs, because th:;
deny committing them. They do not undertake, as do our modern
boycotters, to assert the right to penalize gzgone who deals with the
object of their ostracism. They say, “ We not do it.” The beadle
says he did not make the npro::l11111&.!3«)1.-. and did not hear anyone make
it. Of course the plaintiff, being a man of church, did not settle the
controversy by gage of battle but by wager of law.

Mr. THOMAS. What was the punishment?

Mr. Eymery. The punishment appears to have been a fine. It appears
that in this proceeding they were held to answer. The further result
I can not aseertain.

Mr. THOMAS. They were fined to begin with?

Mr. EMerY. Yes; they were held to answer and fined. The record i
obscure and does not show the ultimate fate of the action.

Mr. THoMAS. Did they determine how much the fine was?

Mr. EmerY. I do not know the amount. :

The advocates of legislation of this character continually point to
the labor legislation of England as a precedent for their proposals,
and, particularly, to the trade disputes act of 1906. I think it im-
fomnt that the committee should have this legislation before them, and

o that end I ask to file as a part of this argument the English trade
disputes act of 1906 and the conspiracy and protection o [:roperty
act of 1875. The former enactment, so frequently called to your
attention, is in its major aspects an amendment of the latter, and it is
impossible to understand the effect of the act of 1906 upon the criminal
or civil liability of English workmen in trades disputes, unless the two
measures are considered together., Is there any objection to my request?

Mr, Moox. Certainly not.

The CHAIRMAN. Without objection, the acts referred to b,
be included as a part of your remarks and as a part of this

Mr. ExMeErY. They are as follows:

CONSPIRACY AXD PROTECTION OF PROPERTY ACT, 1875, AND TRADE DISPUTES
ACT, 1908.

[Ch. 88. An act for amending the law relating to conspiracy and to the
protection of property, and for other purposes (Ang. 13, 1875).]
Be it enacted by the 2um’s most Bxcellent Majfesty, by and with the
advice and consent of the Lords Spiritual and Temporal and Commons,
in ﬂ;iﬁa present Parliament assembled, and by the authority of the same,
as ws:
1{ This act may be cited as the conspiracy and protection of prop-

ct, 1875.
- '..rhis act shall come Into operation on the 1st day of Beptember,

1875
Conspiracy and protection of property.

3. An agreement or combination by two or more persons to do or
rocure to be done any act in contemplation or furtherance of a trade
Eispnta :Tntc’le km 1repealel:‘:lmi trywt 3, n;c. [g,oﬁd:dhp:te; 1:3:
loyers worl é.-,u2 pt.
90,6] ghall not be indictable as a eonspiracy if such act committed by

yon will
caring.

one person would not be punishable as a crime.
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An act done In Pursuance of an agreement or combination two or
more persons shall, if done in contemplation or furtherance of a trade
dispute, not be actionable unless the act, if done without any such
agreement or combination, wonld be actionable.

Nothing in this section shall exempt from punishment any persons
gilﬁy ?111:: c?nsplracy for which a punishment i{s awarded by any act

AT ent.

Nothing in this section shall affect the law relating to riot, unlawful
assembly, breach of the peace, or sedition, or any offense against the
state or the sovereign.

_ A crime for the pur s of this section means an offense punishable
on indictment, or an offense which is punishable on summary conviction,
and for the commission of which the offender is liable under the statute
making the offense punishable to be imprisoned either absolutely or at
the diseretion of the court as an alternative for some other punishment.

Where a person is convicted of any such agreement or combination
a8 aforesaid to do or procure to be done an act which is punishable
only on summary conviction, and is sentenced to imprisonment, the
imprisonment shall not exceed three months, or such longer time, If
any, as may have been prescribed by the statute for the punishment of
the said act when committed by one person.

4. Where a person employed by a municipal authority or by any
company or coutractor upon whom is imposed by act of Parliament the
duty, or who have otherwise assumed the duty, of supplying any :li?,
borough, town, or ]ilace. or any part thereof, with gas or water, 1-
fully and maliciously breaks a contract of service with that antﬁorlty
or company or contractor, knowing or having reasonable cause to believe
that the probable consequences of his so doing, either alone or in combina-
tlon with others, will be to deprive the inhabitants of that city, borough,
town, place, or part wholly or to a great extent of their supply of gas
or water, he shall on conviction thereof by a court of summm'iy juris-
diction, or on indictment as hereinafter mentioned, be liable either to
pay a penalty not exeeedlnﬁ £20 or to be imprisoned for a term not
exceeding three months, with or without hard labor.

Every such municipal authority, company, or contractor as Is men-
tioned in this section shall cause to be ed up, at the gas works or
waterworks, as the case g be, belonging to such authority or eom-
pany or contractor, a printed copy of this section in some conspicuous
place where the same may be conveniently read by the persons em-
ployed, and as often as such copy becomes defaced, obliterated, or de-
stroyed shall canse it to be renewed with all reasonable dispatch.

If’ any municipal authority or company or contractor make default
in complying with the provisions of this section in relation to such
notice as aforesald, they or he shall incur on summary conviction a
penalty not exeeeding £5 for every day during which such default con-
tinues, and every person who unlawfully injures, defaces, or covers up
any notice so posted up as aforesaid in pursnance of this act shall be
llu%le on summary conviction to a penalty not exceeding 40 shillings.

5. Where any person willfully and malleiouslfr breaks a contract of
service or of hiring, knowing or having reasonable eause to believe that
the probable co nences of his so doing, either alone or in combina-
tion with others, will be to endanger human life, or cause serious bodily
injury, or to expose valuable property, whether real or personal, to de-
struction or serious injury, he s on conviction thereof by a court of
summary jurisdietion, or on indietment as hereinafter mentioned, be
liable either to pay a penalty not exceeding £20 or to be imprisoned for
a term not exceeding three months, with or without hard labor.

Miscellaneous.

6. Where a master, being legally linble to provide for his servant or
apprentice necessary food, clothing, medical aid, or lodging, willfully
and without law excuse refuses or negleets to provide the same,
wherebf' the health of the servant or apprentice ig or is likely to be
seriously or Pemancntly injured, he shall, on summary convlc{ton, be
liable either to pa{n; penalty not exceeding £20 or to be imprisoned for
a term not exceed: gix months, with or without hard labor.

7. Every person who, with a view to compel any other person to ab-
stain from doing or to do any act which sueh other person has a legal
right to do or abstain from doing, wrongfully and without legal ao-

thority—

1. a':ses violence to or intimidates such other person or his wife or
children or injures his property; or

2, Persistently follows such other person about from plaee to place ; or

3. Hides any tools, clothes, or other property owned or used by such
other person, or deprives him of or hinders him in the use thercof; or

4. Watches or besets the house or other place where such other per-
gon resides or works or carries on business or happens to be, or the
apgroach to such house or place; or

5. Follows such other person with two or more other persons in a
digorderly manner in or tﬁmugh any street or road—
shall, on conviction thereof by a court of summary jurisdiction, or on
indictment as hereinafter mentioned, be liable either to pay a penalty not
exceeding £20 or to be imprisoned for a term not exceeding three months,
wi't\p or without hard lahhnr:. 1 - Sk 3

Nore.—Last paragraph o s section repea second paragraph,
second section, trade-disputes act. 19006. “Auendﬂ: at or near am
house or place where a person resides or works or earries sn business or
happens to be, or the approach to such house or place, in order merely
to obtain or communicate information, shall not be deemed a watching
or besetting within the meaning of this section.”

8. Where In any act relating to employers or workmen a pecuniary
penalty is imposed in respect of any offense under such act, and no

wer Is given to reduce such penalty, the LI,;Il.u;tlcvt'.a or court having juris-

letion In respeet of such offense may, if they think it just so to do, Im-
pose by way of penalty in respect of such offense any sum not less than
one-fourth of the penalty jmposed by such act.

Legal proceedings.

9. Where & person is aceused before a court of summary jurisdiction
of any offense made punishable by this act and for which a penalty
amounting to £20 or imz]risonment is imposed the accused may, on a

earing before the court of summary jurisdietion, declare that he o

ects to being tried for such offéense by & court of summary jurisdiction,
.and thereupon the court of summary jurlsdiction may deal with the case
in all respects as if the accused were chargesl with an indictable offense
and not an offense punishable on summary conviction, and the offense
may be proseeuted on indictment accordingly.

10. Every offense under this aet which Is made punishable on convie-
tion by a court of summary jurisdiction or on summary convietion, and
every penalty under this act recoverable on summary conviction may be
g;‘gfiecmedt and recovered in manner provided by the summary Jjuris-

on_act. )

11, Provided, that upon the hearing and determin}ni of any indict-
ment or information under sections 4, 5, and 6 of this act, the re-

spective ert‘les to_the contract of service, thelr husbands or wives,

11 be deemed and considered as competent witnesses.

12. In England or Ireland, if any party feels aggrieved by any con-
vietion made by a court of summary jurisdiction on determining any
information under this act the pa so aggrieved may appeal there-
from, subject to the conditions and regulations following:

(1) The appeal shali be made to some court of general or quarter
sessions for the county or glace in which the cause of appeal has arisen,
holden not less than 15 days and not more than 4 months after the
decision of the court from which the appeal is made,

(2) The appellant shall, within seven days after the cause of appeal
has arisen, give notice to the other ty and to the court of summary
jurisdiction of his intention to appeal, and of the ground thereof.

(3) The appellant shall Immediately after such notice enter into a
recognizance before a justice of the peace, with or without sureties,
conditioned personally to try such appeal, and to abide the judgment
of ?i.e court thereon, and to pay such costs as may be awarded by the
cou

(4) Where the appellant is in custody the justice may, if he think
fit, on the appellant entering into such recognizance as aforesaid, re-
lease him from custody.

(5) The court of appeal may adjourn the a&?ezl, and npon the henr-
ing thereof they may confirm, reverse, or modify the declsion of the
court of summary jurisdiction, or remit the matter to the court of sum-
mary jurisdiction with the opinilon of the court of appeals thereon, or
make such other order In the matter as the court tginks just, and if
the matter be remitted to the court of summary jurisdiction the sald
last-mentioned court shall thereupon rehear and decide the information
in accordance with the opinion of the said court of agepeal. The court
of appeal may also make such order as to costs to paid by either
party as the court thinks just.

Definitions.

13. In this act—

The expression *the summary jurisdiction act™ means the act of
the session of the eleventh and twelfth years of the reign of Her present
Majesty, chapter 43, entitled “An act to facilitate the performance of
the duties otp justices of the peace out of sessions within England and
Wales with respect to summary convictions and orders,” inclusive of

acts amend the same ; and
‘m%‘he expression * court of summary jurisdiction ™ means

(1) As respects the city of London, the lord mayor or any alderman
of the sadlr.‘l city sitting at the Mansion House or Guildhall justice
room ; an

(2) As respects any police court division in the metropolitan police
dlstr;ct. any metropolitan police magistrate sitting at the police court
for that division; and

(3) As respects any city, town, liberty, borough, place, or district
for which a stipendiary magistrate is for the time being acting, such
stipen m rate sitting at a police court or other place appointed
in that behalf; and

(4) Elsewhere, any justice or justices of the peace to whem juris-
diction is given by the summary jurisdiction act: Provided, That, as
respects any case within the cognizance of such justice or justices as
last aforesaid, an information under this act shall be heard and deter-
mined by two or more justices of the peace in petty sessions sitting at
some place appointed for holding peity sessions.

Notging in this section contalned shall restrict the jurisdiction of the
lord mayor or any alderman of the ecity of London, or of any metro-
politan police or stipendiary magistrate, in respect of any act or juris-
diction which may now be done or exercised by him out of court.

14. The expression “ municipal authority ™ this act means any of
the following authorities: that is to say, the metrcpolitan board of
works, the common ecuncil of the city of London, the commissioners of
sewers of the city of London, the town council of any borough for the
time being subject to the act of the session of the fifth and sixth years
of the reign of King William IV, chapter 76, entitled “An act to

rovide for the regulation of municipal corporations in England and

ales,” and any act amending the same, any eommissioners. trustees,
or other persons invested by any local act of Parlinment with powera
of improving, cleansing, lighting, or paving any town, and any local

board.

Any municipal authority or tompany or contractor who has obtained
authority hti or in pursuance of any general or loeal act of Parliament
to supply the streets of any city, borough, town, or place, or of gny
part thereof, with gas, or which_is required by or in pursuance of any

eneral or loeal act of Parliament to supply water on demand to the
nhabitants of any city, borough, town, or place, or any part thereof,
ghall for the purposes of this act be deemed to be a munieipal anthority
or company or contractor upon whom is imposed by act of Parliament
the duty of supplying such city, borough, town, or place, or part thereof,
with gas or water.

15. The word * maliclously ” used in reference to any offense under
this act shall be construed in the same manner as it is required by the
fifty-eighth section of the act relating to malicions Injuries to property ;
that is to sag'. e act of the session of the twenty-fourth and twenty-
fifth years of the reign of her present majesty, chapter 97, to be con-
su;ued in reference to any offense committed under such last-menticned
act.

Saving clause.

16. Nothing in this act shall apply to seamen or to apprentices to
the sea service.

Repeal.

17. On and after the commencement of this act, there shall be

repealed :

??QThe act of the session of the thirty-fourth and thirty-fifth years of
the reigm of Her present Majesty, chapter 32, entitled “An aet to
amend the eriminal law relating to violence, threats, and molestations ™ ;

and

II. “ The master and servamt act, 1867,"” and the enactments speci-
fied in the first schedule to that act, with the exceptions following as
to the enactments in such schedules; that is to say, :

(1) Exeept so much of sections 1 and 2 of the act passed in the
thirty-third year of the reign of King George the Third, chapter 55,
entiled “An act to authorize justices of the peace to impose floes upon
constables, overseers, and other peace l?r parish officers for neglect of
duty, and on masters of apprentices for ill usage of such their appren-
tices; and also to make l_;gll_'lllwiaion for the execution of warrants of
distress granted by magi tes,”” as relates to constables, overseers,
and other peace or parish officers; and

(2) Except so much of sections 5 and 6 of an act passed in the
fifty-ninth year of the reign of King George the Third, chapter 92,
entitled “An act to enable justices of the peace im Ireland to act as

v
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such, In certain cases, out of the limits of the counties in which they
actually are; to make provision for the execution of warrants of dis-
tress %rnnted by them; and to authorize them to impose fines upon
constables and other officers for neglect of duty, and on masters for ill
of their appreatices,” as relates to constables and other peace or
parish officers; and .

(3) Except the act of the session of the fifth and gixth years of the
reign of Her present Majesr{. cha.tnter T, entitled “An act to explain
the acts for the better regulation of certain apprentices ”; and

(4) Except subsections 1, 2, 3, and 5 of section 16 of * The sum-
mary jurlsdiction (Ireland) act, 1851, relating to certain disputes
between employers and the persons employed by them ; and

111. Also there shall be repealed the following enactments making
breaches of contract eriminal, and relating to the recovery of wages by
summary procedure; that is to say,

{(a) An actfassed in the fifth year of the reign of Queen Elizabeth,
chapter 4, and entitled **An act touching divers orders for artificers,
laborers, servants of husbandry, and apprentices " ; and =

(b) 8o much of section 2 of an act dpassed in the twelfth year of
King George the First, chapter 34, and entitled “An act to prevent
unlawful combination of workmen employed in the woolen manufac-
tures, and for better payment of their wages,” as relates to departin
from service and quitting or returnin%]work before it is finished; an

{c) Section 20 of an act passed in the fifth year of King George the
Third, chapter 51, the title of which begins with the words “An act
for repealing several laws relating to the manufacture of woolen cloth
in the ecounty of York,” and ends with the words “ for preserving the
credit of the said manufacture at the foreign market " ; and

{(d) An act passed in the nineteenth year of King George the Third,
chapter 49, and entitled “An act to prevent abuses in the payment of
wages to persons employed in the bone and thread lace manufactory " ;
an

(e) Sections 18 and 23 of an act passed in the session of the third
and fourth years of Her present Majesty, chapter 91, entitled “An act
for the more effectual prevention of frauds and abuses committed by
weavers, sewers, and other persons employed in the linen, hempen,
union, cotton, silk, and woolen manufactures in Ireland, and for the
better payment of thelr wages, for one year, and from thence to the
end of the next session of Parliament"; and

(f) Section 17 of an act passed in the session of the sixth and
seventh years of Her present Majesty, chapter 40, the title of which
begins with the words “An act to amend the laws,” and ends with the
words “* workmen engaged therein'; and

(g) Section T of an act passed in the session of the eighth and ninth
years of Her present Majesty, chapter 128, and entitled “An act to make
further regulations respecting the tickets of work to be delivered to silk
weavers in certain cases.”

Provided that—

(1) Any order for wages or further sum of compensation in addi-
tion to wages made in pursuance of sectlon 16 of * the summary juris-
diction (Ireland) act, 1851, may be enforced in like manner as if
it were an order made by a court of summarg jurisdiction in pur-
sua‘uce of the employers’ and workmen act, 1875, and not otherwise;
ang

(2) The repeal enacted by this section shall not afect—

(a) Anything duly done or suffered, or any right or lability ac-
quired or incurred under any enactment hereby repealed; or

(b) Any penalty, forfeiture, or punishment incurred in respect of
any offense committed against any enactment hereby repealed; or

(¢) Any investigation, legal proceeding, or remedy In respect of any
such right, liability, penalty, forfelture, or punishment as aforesaid;
and any such investigation, legal proceeding, and remedy may be car-
rled on as if this act had not {:s&e&

Nore.—Sections 18 to 20, inclusive, relate to procedure, penalties,
and appeal in Scotland, and section 21, the last of the act of 1875,
relates to procedure in Ireland.

An get to provide for the reg:lation of trades-unions and trade dis-
putes. [December 21, 1906.]

[6 Edw. VII, ch. 47.]

Be it enacted by the King’s most Exceglent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons,
in-this present Parligment assembled, and by the authority of the same,
as foliows:

I. The following paragraph shall be added as a new paragraph after
the first paragraph of section 3 of the conspiracy and protection of
property act, 1875:

“An act done in pursuance of an agreement or combination by two or
more persons shall, if done in contemplation or furtherance of a trade
dispute, not be actionable unless the act, if done without any such
agreement or combination, would be actionable.”

II. 1. It shall be lawful for one or more tpersuns. acting in their own
behalf or on behalf of a trade-union or of an individual employer or
firm in contemplation or furtherance of a trade dispute, to attend at or
near a house or place where a person resides or works or carries on
business or happens to be, if they so attend merely for the purpose of
peacefully obtaining or communicating information, or of peacefully
persuading any person to work or abstain from working.

2. Section T of the conspiracy and protection of property act, 1875,
is hereby repealed from * attending at or near” to the end of the sec-

on,

II1. An act done by a person in contemplation or furtherance of a
trade dispute shall not be actionable on the ground .only that it induces
some other person to Dreak a contract of employment or that it is an
interference with the trade, business, or employment of some other l)er-
son, or with the right of some other person to dispose of his capital or
hig labor as he wills. "

IV. 1. An action aganinst a trade union, whether of workmen or
masters, or against any members or officials thereof on behalf of them-
gelves and all other members of the trade union in respect of any tor-
tious act alleged to have been committed by or on behalf of the trade
union, shall not be entertaived by any court.

2, Nothing in this section shall affect the liability of the trustees of
a trade union to be sued in the events provided for by the trades-uniom
act, 1871, section 9, except in respect of any tortious act committed by
gal- on‘hehair of the union in contemplation or in furtherance of a trade

spute,

V. 1. This act may be cited as the trade disputes act, 1900, and the
trade-union acts, 1871 and 1878, and this act may be cited together as
the trade-union acts, 1871 to 1006.

2, In this act the expression “irade union" has the same meaning
as in the trade-union acts, 1871 and 1876, and shall include any com-

v

bination as therein defined, notwithstanding that such combination may
besth? b%ﬂ:h gtf a ::flidetgnlon. : 2

. In act and in the conspiracy and protection of property act,
1875, the expression * trade dispute’™ means any dispute between em-
ployers and workmen, or between workmen and workmen, which 1s con-
nected with the emgloyment or nonemployment, or the terms of the em-
ploym.tlznt. or with the conditions of labor, of any person, and the expres-
sion * workmen" means all persons emp]oyeg in trade or Industry,
whether or not in the employment of the employer with whom a trade
dispute arises; and, in sectlon 3 of {he last-mentioned act, the words

between employers and workmen " shall be repealed.

Mr. EMErY. With the indulgence of the committee, let me briefly
call its attention to the condition of law and fact wout of which the
English legislation grew. 1 shall not take up your time with a dis-
cussion of the niceties of the common-law docirine of conspiracy in
its application to trade unions prior to the nineteenth century, a
subject npon which scholars of the Temples are still divided, but
i'mmuls to 1824 a series of enactments known as the “ combination
acts" practically outlawed trade unions, making unlawful by statute
anr organization to fix wages.

n 1824 the combination acts were repealed and the widest privilege
ven to organizations of workmen by a statute of that year. This,
owever, exciting general alarm, was repealed in 1825, leaving the com-

mon law in force. Combinations of either masters or workmen to
ralse or depress wages were, In common-law proceedings between this
period and 1870, held unlawful and sometimes criminal as in restraint
of trade (Regina v. Druitt, 10 Cox C. C., 592; Hilton v. Eckersley, G
H. and B,, 47), while a combination to strike and a concerted with-
drawal from employment were declared eriminal. This doetrine un-
doubtedly survived from the legislation beginning with the statute of
labors in 1349, in which the state asserted the r ght to fix wages, and
consequently a combination to raise or depress them would be a -con-
spirs.rg against the law.

During this period such labor organizations as existed suffered
under the disadvantage of being unable to protect their own funds,
because apart from the question of criminal responsibility they were
deemed illegal organizations, as some of their purposes were held to
be in restraint of trade. They could not therefore maintain an action
in court, and thus a treasurer or other a%ent of the organization who
embezzled its funds or retained them eould not be proceeded against.
(IIornbgov. Close, L. BR., 2 Q. B., 153, 1867; Farrer v. Close, L. .., 4
Q. B., (02, 1869.)

Great as were these disabilities of the trade union as an organiza-
tion, the disabilities of the individual workmen were even greater at
this period. For at common law, enforced in later years by a variety
of statutes, a breach of contract on the part of the laborer was re-
garded as a criminal offense, while on the part of the master it was
only a civil wrong. This condition grew out of ancient legislation be-
Fi.m:ing with the statute of labors in the fourteenth century, reen-
orced by the statute of apprentices in the seventeenth century, and
strengthened by various enactments of the four Georﬁes, which made
it a criminal offense for a workman to depart from his service before
the time agreed upon, or before the work he had undertaken was com-
pleted. - Parliamentary returns in 1863 showed 10,000 cases of breach
of contract prosecuted in the courts in a single year. At that time,
and even under Lord Elcho's act of 1867, which undertook to remed
this condition, a contract of service could be specifically enforeed.
Even under Lord Elcho's act, which was avowedly remedial legisla-
tion, imprisonment for breach of contract of service remained to be
enforeed by a justice of the peace in “ aggravated” cases.

These were the conditions which demanded parliamentary reform in
England in the interest of workmen. Their counterpart never existed
in this country. Neither the individual nor the organized workman has
ever labored under these disadvantages here. A breach of contract has
never been criminally punishable, and even in the earilest period of the
trade-union movement in this country, when we were most affecled by
the English legal example in Pennsylvania, New York, and Virginia, the
simple right to collect e[{) withdraw from employment in furtherance
of a lawful demand it'or changed condition of employment was always
sustained by the courts.

But in E{gland. until the passage of the trade-union acts of 1871 and
1876, workmen could not be said to have a lezal right to crzanize or act
collectively. Those statutes gave the trade-unions a limited legal right
of existence by declaring * The purposes of any trade union shall not by
reason merely that they are in restraint of trade be deemed to Dbe un-
lawful so as to render any member of such trade union liable to erim-
inal prosecution for conspiracy or otherwise.” This, and this alone,
removed the ancient disabilities of the common law and the statutes.
But on the same day of the passage of the frade-union act of 1871, there
was likewise enacted the criminal-amendments act, which defined as
eriminal offenses all those acts of intimidation or coercion common to
trade disputes.

This act was succeeded by the conspiracy and protection of pruggrty
act of 1875, which displaced it. The act of 1875 was brought into being
largely as the result of the decision In Regina ¢. Bunn (12 Cox C. C.,
816), belng a strike of gas stokers in the year 1872 against a London
gaglight company. The men were prosecuted and convicted of con-
spiracy because of their joint breach of contract. This case made it
evident that while other disabilities had been removed a strike in any
form was still prosecutable as a conspiracy at common law, and to over-
come this condition and germ]t a joint withdrawal from employment the
section of the act of 1875, so frequently referred to here, was passed,
providing ‘“* that an agreement between two persons to further a trade
dispute should not be indictable as a conspiracy if the act when com-
mitted by one person would not be punishable as a crime.” The legls-
lative history of this act and the sume?uent decislons of English courts
showed that this provision of the act of 18753 had no other purpose than
to permit men to l}ointly withdraw from employment without being in-
dictable for consp m?.

But this section I deseribe is not left to stand alone, but is subjected
to very many exceptions, which by examining the act you will perceive
greatly modify and limit its apparent privilege.

Nothing in” it exempts from punishment any person guilty of con-
gpiracy, for which a punishment is awarded by act of Parliament. Nor
does it affect the law relating to riot, unlawful assembly, breach of peace,
or sedition. And, further, you will observe that in section T it is pro-
vided “every person who with a view to compel any other person to
abstain from doing or to do any act which such other person has a legal
right to do or abstain from doing, wrongfully and without legal aun-
thority—

1, Uses violence to or intimidates such other person or his wife or
children, or injures his pro;;ertti: or

# 2 Persistently follow such other person about from place to place; or
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“3. Hides any tools, clothes, or other property owned or used by
anflch other persom, or :ieprlm bim of or hinders him in the use there-
of ; or

“4, Watches or besets the house or other place where such other
1;ét::‘:;(:m resides or works or carries on business, or happens to be, or

e approach to such house or place; or

“5. Follows such other person wifh two or more other persons In a
disorderly manner in or through any street or road, may be imprisoned
for a term not exceeding three months at hard labor or a fine not
exceeding £20."

This is the law of England to-day, but more than that, and to this
I especially direct the attention of the committee, the fourth seetion
of the cunspirac{ and protection of property act of 1875, frequently
enforced, makes it a criminal offense, punishable by £20 fine or three
months at hard labor, for any person employed by a gas or water
company to willfully break his contract of service, alone or in combi-
nation with others, if he have reasonable cause to believe that the
probable consequence of his so doing will deprive some section of the
community of gas or water; and the fifth section provides, inder the
same penalty, that If any person, in any emplo{. either by himself or
in combination with others, willfully breaks his contract of employ-
ment, having reasonable cause to believe that his dolng so will en-
danger human life or cause serious bodily injury or expose valuable
real or personal property to destruction or serious Injury, he is erimi-
nally punishable. These extraordinary eriminal provisions, utterly
unknown to the law of this country, wounld not, I submit to you, be
accepted by any labor leader who Is asking you to enact the prin-
ciples of English labor legislation.

The English trade-dispute act of 1906, which you will observe by
examination lg partially an amendment of the comspiracy and pro-
tection of property act of 1875, rmits under striet limitations
“ picketing " for observation only. e chief and most striking change
in the civil law which it produced was to relieve the funds of a trade
union from lability for the acts of its agents when done In further-
ance of a trade dispute. So that in the matter of tort liability under
these conditions, the British trade unifon is a privileged character,
Thus, In an action for maliclous prosecution by an advertising agent
against the Amalgamated Society of Railway Servants ( Bussgo .
Society of Amalgamated Rallway Servants, 24 T. L. R., 437, 1908)
the court held that the statute of 1908 protected the funds of the
trade union against any action in tort. and remarks, “ From the
humiliating poslt!on of belng on a level with other lawful associations of
His Majesty's subjects the statute of 1006 has relieved all registered
trade unions, and they are mow supra legens, just as the medleval
emperors were supra grammaticum. The defendant socleties are there-
fore entitled to gludgment."

Let me give the committee one further example. T contend that it is
the purpose of the second section of the pending bill to give precisely
this privilege and s 1 exemption from the law to agreements growing
out of trade disputes, but before I call the committee’s attention to
the fundamental differences the power of Parlinment and that
of Congress to arbitrarily confer such special privileges upon any
pelected class of citizens, let me offer you an example of the terrible
injustice which such legislation can work upon the laborer who most
needs protection from the terrible coercive power of a trade-union
directing its whole force against the objeet of its displeasure. There
appears in the English court of a)t:peals cases that of Conway ¢. Wade,
decided on July 17, 1908. The facts are thus stated by Mr. Justice
Farwell: “ The facts are simple. For 18 years the plaintiff has been
a member of the laborers' union intermittently. Seven vears ago he was
fined 10s., but did not pay, and no action was ever taken agalinst him
for such default..

“In September, 1907, he rejoined the union and got his card of mem-
bership and showed his receipt to the defendant on September 25. who
told him that it was all right and that he could go to work. On October
1 he was given higher wages as charge man. On October 2 the de-
fendant told Baines, the foreman, that he had better stop the plaintiff
or there would be trouble with the men, and he did so. The defendant
is a district delegate of the iaborers’ union; he is not a laborer. It
was no part of his duty to inflict a fine or to stop any man from work-
ing ; he had no authority to call out the without the sanction of
the execntive, and he had no such sanction. He gave no notice to the
plaintiff, nor did he suggest that he pay the T-year-old fine. There
were two members of the nnion—>Mullen and Greene—in the same town,
Mullen, having been secretary of the branch to which the plaintiff's
fine should have been pald, instigated the defendant to get the plaintiff
turned out: then another man—Linney, a ship steward—told the fore-
man that if the plaintiff kept in the men would stop. The plalntiff
saw the defendant and remonstrated and asked him If he would stop
him wherever he went. The defendant replied, ‘ Certainly. I will," and
the plaintiff sald, ‘ Have I got to starve? What shall I do?’ and the
defendant replied, * Do what you like.

“The jury found that the defendant by his threats intended to and
did prevent the plaintiff from getting or retaining employment in order
to compel the plaintiff to pay the 10s., and to Fuulsh him for nonpay-
ment. But, briefly, the case is this: The defendant, who Is not a
workingman at all and who had no authority &én behalf of any trade-
union or others to do so, threatened to call out the men at Redheads in
order to compel payment of a fine more than 7 years old, of a trifling
amount, the payment of which he was not entitled to demand, the non-
payment of which was no business of his, at the invitation of two
workingmen who objected to the plaintiff. He so threatened, with the
intention and effect of depriving the plaintilf of all work and chances
of work, and contemplated with such complaisant indifference a result
thhat the man would have to choose between starvation and the work-

ouse.”

The jury gave damages tv the {;Inintm Wade and the appeal was
on the question of whether or not the defendant's act was dome in
furtherance of a trade dispute, the court of appeal holding it was,
and the plaintif had no recourse. In expressing this conelusion Mr,
Justice Farwell said, “ It was possible for the court fo defend indi-
vidual liberty against the kings and barons because the defenses rested
on the law which they administered; it is not possible for the courts
to do so when the legislature alters the law, for they can only admin-
ister the law. The legislature can not make evil goog, but it can make
it not actionable.”

= * 1 regret the conclusion, because I think that it inflicts a
cruel hardship on the plaintiff, and it is no consolation for him that far
greater hardships will doubtless be inflicted in the future on persons
more innocent than himself, persons who were not able to 8&: 10s,
seven years ago. To use Lord Justice Romere’s language in Giblin v.
National Amalgamated Laborers’ Unicn (72 L. J. K. B., p. 914—19(3,
2 K. B. at p. 620), ‘The conduct of the defendant is morally an un-

justifiable molestation of the man. * * * An impmfer and jnex-
cusable interference with the man's ordinary rights of citizenship.’
But these rthts have been cut away and the remedy for them destroyed
by the legislature.” -

On appeal the House of Lords held that there was not a trade dis-
pute in case, because the defendant Wade was not authorized to
act by the union, but the Low Lords signified their assent to the con-
clusion that had he been acting under the direction of the union there
would have been no liability for procuring the maliclous discharge of
the plaintiff in furtherance of the trade dispute. I submit to the com-
mittee that it is unthinkable that the American Congress could ever
accept as precedent for its legislation a law which gave to either an
individual or a combination the right to maliciously procure, without
clvil responsibility, the discharge and prevent the future employment
of a workman because of his refusal to meet the improper demands of
any individual or collection of individuals. This very bill before you
seeks that end. It undertakes to provide in the second section that no
act of two or more persons done in furtherance of a trade dispute shall
make the parties eriminally or civilly liable in order to protect such
combinations from eriminal or tort liability.

The CHAIRMAN. I do not desire to Interfere with the line of your
argument, but as I understand you, you say that the workmen have
the right to strike?

Mr. EMERY. Yes.

The CHATRMAN., Then do you go further and say that those strikin,
workmen have the right to picket; it is not contrary to law to picket

Mr. EMERY. In any State in which there is no statute on the subjéct.

The CHAIRMAN. Not unless there is some State statute?

Mr. Emery. If individuals without the menace of numbers go to a
place where a strike is on merely for the t_ﬁuw of obtaining infor-
mation or peaceable communication with others, that is not unlawful.

The CHAmRMAN. It is a legal term, is it not, used in law books,
“ picketing " or “ to picket "7

Mr. EMERY. But * picketing ” has been given a variety of meanings.
When indulged in by numbers that fact constitutes a menace fre-
guently held illegal.

The CHAIRMAN. We undesstand “ picketing " to mean that here are
strikers and can they not_persuade other people; to go where other
pegﬂe may be seeking to take the place of the strikers?

_Mr. EMERY. Yes,

The CHAIRMAN, Without goinlg upon the premises of the mill or fae-
tory, can they not in a peaceable way try to persuade other %}eo le not
to accept the employment that the strikers have abandoned
noi:i corﬁtrary t?I'h law, tlts:i it? Iied

r. EMERY. 08e are qua by a great many circumstan
Mr. Chairman, upon which the Te%nllty dg?ends. 4 i
5 The CHAIRMAN, I said * peaceable ” and * peaceful ” and without any

orce,

Mr. ExMerY. Yes. There arises in my mind a case within my per-
sonal experience occurring in California a few years ago where picket-
ing was enjoined. It was the case of Plerce v. The Stablemen’s Union,
which afterwards went to the Supreme Court of the State of California
and was sustained. In that case a liveﬁ'nstnble was picketed during the
course of a stablemen’s strike, and during the hearing on the applica-
tion for the injunction the captain of pickets testified on cross-examina-
tion that he had from 40 to 120 men constituting his picket line and
patrolling up and down In front of the stable. The stable had a front-
age of perhaps 75 feet on one of the princi{:al streets of the city. The
court held in that ease, and very properly, that the picketing under the
circumstances disclosed amounted to an obstruction of the street and
the prevention of reasonable access to and from the stable being carried
on under circumstances that intimidated not only those who remained
at work or sought employment, but the actual and potential patrons of
the stable. BSo you perceive that one definition of picketing may vary
greatly from another. :

The CHAIRMAN, Suppose there were a thousand men on strike from
one establishment and 10 of the strikers should be in the neighborhood
of that factory or establishment, but not on the premis=es themselves,
and they should proceed in a perfectly pgacefnl way without over-
awing the people who appeared to be Folng to take the place of strikers,
and without using any tfireats or vislence, just simply saying to them :
“YWe wish you would not take our places; we are striking for an
increase in wages™: or “ We are striking for some other good reasons
and we wish you would not go and take our places."” There is nothing
unlawful in that, 13 toere?

Mr. ExMERY. No, sir; not as you state it.

The CHAIRMAN. Have there not been cases where judges have issued
injanctions and cited men for dolng that very sort of thing?

Mr. EvMeErY. I do not know of an instance, Mr. Chairman. If you
will show me one I should like to see it.

The CHAIRMAN, I am asking you for information.

Mr. EMery. No, gir; I do not know of an injunction predicated upon
the conditions egou describe. You refer to cases in which injunctions
have been issned?

The CHAIRMAN. I am seeking for information and I am just putting
that as an illustration,

Mr. Exeny. Each of these cpses has its speclal eircumstance and of
course the remedy in equity accommodates itself to the peculiar char-
acteristics of each case.

The CHamMmax, Of course, we understand that.

Mr. EMERY. Practically every case presents different circumstances.

The CHAmMAN. Buot it Is an abuse some cases—a possible abuse
I might say—that has given rise to complaint?

Mr. EMerY. Have you a case in mind, Mr. Chairman?

The CHAIRMAN. No; I have not myself, because I live entirely in an
agricultural community where we do not have strikes and lockouts.

Mr. Eamegy. Perhaps you have had them on your railroads, Mr.
Chairman?

The CHAIRMAN. No; I do not remember in my section of ever having
any railroad strikes.

i[r. Eupry. I recall some two years ago a very serious strike on the
Central Railread of Georgia, caused, I belleve, by the system of pro-
moting negro tiremen.

The Ciammarax. That was in Georgia. I do not believe that condition
ever cbtained in my section,

Mr. THOMAS. Have you any objection to men eharged with contempt
being tried by a jury?

Mr, Exery. I discussed that question at some length and should dis-
like to further infiict myself upon the committee in regard to it

Mr, THOMAS, I did not hagpﬁg to be present when you discussed it.

Mr. EmERY. Pardon me, oppose trial by a jury in contempt

at is

cases.
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Mr. TaHoMAS. Then gou think a man charged with contempt does not
halgg ghe sTne right that a man charged with murder has? He can be
tr a jury. -

Mr. EMery. Yes, sir. There is no parallel between the cases.

Mr. THOMAS. You consider disobedience to a Federal injunction a
graver charge than murder, do you?

Mr. Eumery. That is not implied. I think the Constitution of my
country has provided two modes of ]Jrocedure in the cases stated.

Mr. THoMAS. Is there any provision in the Constitution to the effect
that a man tried for mntemPt may not be tried 11{ a jury? g

Mr. EMERY. I think that is the effect of a provision.

Mr. THOMAS. What is it?

Mr. Emery, It is the well-known provision which extends the judi-
cial power to all eases in law and equity.

Mr. TaHoMAS. In what way?

Mr. Exrry. If the gentleman will permit me, it would be very difil-
cult to undertake a proper discussion of the issue which your inquiry
raises under the circumstances of this hearing. I have fully expressed
myself on that subject in an argument made before this committee.

While I desire to fully respond to the gentleman's inquiry, it is
impossible to ade&untely do so at this time,

fr. THoMAS. What you have said will be printed?

Mr. Emery. Yes.

Mr. THoMmAs. Then I will read it

Mr. EMery. It has been printed.

The CHAIRMAN. Then you think that in no case have Federal judges
in labor disputes abused the process of injunction?

Mr. Exmery. Do you mean by the word * abused,” Mr. Chairman,
made error in the issuance of a writ?

The CHAlRMAN. I mean more than that, that they have issued an
injunction where {hey should not have issued it, and that they have
gone things under the injunction process that they ought not to have

one

Mr. EMERrY. I must answer, Mr. Chairman, that I have examined
every case I have heard criticized, but I know of none which sustains
the charge that any Federal judge has abused his power.

No doubt Judge Jenkins made an error in issuing the Injunction in
the case of the Farmers' Loan & Trust Co. v. The Central Pacific Rail-
road, which Mr, Justice Harlan corrected in the decision in Arthur v.
Oakes; but in that case no ome can read the elaborate and learned
opinion of Judge Jenkins withont being impressed with his sincerity
and sense of responsibility. His decision involved the rights of a
receiver throtugh whom the court was orerating a carrier, and he was
confronted with the then doubtful question of how far the court could
go In protecting property under its comtrol. It is ible, although I
think it most infrequent, that there are cases in which errors have
made and fully corrected on appeal, but I know of no case, if one exists,
where it may be said that a judge issuing an injunction has abused his

wer.

Iml}ut, gir, if 1t were true that this committee had before It several
instances of fudicial error in the issuance of injunctions, that would
no more justify depriving the Federal judiciary of the power to con-
tinue to issue them In labor disputes and give the requisite constitu-
tional protection to ecivil and property rights there assailed thanm it
would justify legislation depriving judges of their power to issue
injunctive or other writs in other forms of litigation because error had
been committed in granting them. Judges are but human and sub-
ject to the frailties of the intellect, which we recognize by providing
courts of appeal. I know of no case, nor have I ever heard one pre-
sented, which justified the charge that one, much less many, Federal
judges have misused their power to issue injunctions in trade disputes,
and I am anxious to have any member of this committee, or any one
present, cite a case which sustains the charges made.

TbEe CraeMAN. I am sorry that we can not give you more time,
Mr. Emery.

Mr. EMERY. Relying on the permission of the committee, I beg now
to revert to the English legislation upon which we are informed the
gecond sectiom of this bill is predicated. I have endeavored to give
ou & brief résumé of the circumstances which led to the gresent Eng-
fish legislation, and I have undertaken to briefly indicate the character
and consequence of the recent legislative privilege conferred u&on Eng-
lish trade unions. Their fnnds, 1 have said, were under the trade
disputes act of 1906 relieved from tort liability for the acts of their
agents when done In furtherance of a trade dispute; but these uliar
and special privileges which, as the English courts have pulngaeg out,
place them in a position of legal superiority to all their fellow subjects,
are granted by a Parliament without constitutional restraint, a Parlia-
ment which can not only confer special exemptions from the law upon
any class in the community but upon any individual, and which can,
and has many times in the past, placed disabilities npon individuals

or classes of the King's subjects because of their industrial position,
their religious belief, or any other reason that seemed to the
Pa1liament.

Mr. Bryce hLas very strikingly described the arbitrary gawers of
Parliament in the American Commonwealth, volume 1, page 32:

* The British Parliament has always been, was then, and remains
now a sovereign and constituent assembly. It can make and unmake
any law, change the form of government or the succession to the
Crown, Interfere with the courts of justice. and extinguish the most
sacred and private rights of the citizen. Between it and the people
at large there is no legal distinetion, because the whole plenitude of
the people’s rights and powers reside in it, just as if the whole nation
were present within the chamber where it sits. In point of legal theory
it is Ehe nation, being the historical successor of the folkmoot of our
Teuntonic forefathers. Both practically and legally it is to-day the only
and suficient depository of the authority of the nation, and is, there-
fore, within the sphere of law irresponsible and omnipotent.”

So says the same author at another polnt:

“ What are called in England constitutional statutes, such as Magna
Charta, the Bill of Righta, the act of settlement, the acts- of union
with Scotland and Ireland, are metel{ ordinary laws, which could be
repealed by Parliament at any moment in exactly the same way it ean
repeal the highwav act or lower the dut‘y on tobacco, * * #
Parliament can abolish when it pleases an{ nstitution of the country,
the Crown, the House of Lords. the established church, the House of
Commons, Parliament itself.” (Vol. 1, pp. 237-238.)

In the course of his dissenting o?inion In the case of Robertson v,
Baldwin (165 U. 8.) Mr. Justice Harlan refers to these * profound
differences between the American and so-called British constitution,”
and points out—

“ No such powers have been given to or can be exercised by nnf leg-
islative body organized under the American system. Absolute arbitrary
power exists nowhere in this free land. The authority for the exer-

cise of power by the Congress of the United States must be found In
the Constitution. Whatever it does in excess of the powers granted
to It, or in violation of the injunction of the supreme law of the land,
is a nullity and may be so treated by every person. * ® * If the
Parllament of Great Britain, her Britannic Majesty assenting, should
establish slavery or involuntary servitude, the courts would not gues-
tion Its authority to do so, and would have no slternative except to
sustain lezislation of that character. A very short act of Parliament
would suffice to destroy all the guaranties of life, liberty, and property
now enjoyed by Englishmen.”

Even the proponents of this legislation must realize what would
hap If Congress sessed and exercised the powers of the British
Parliament, which this Dill endeavors to excite Into being. The ver:
constitutional restrietions which they seek to overcome, and whic
they would have you disregard, are those which create the most
marked distinction between American and British Governments, and
give to the citizens of the one a security not possessed by the subjects
of the other. Within the memory of living men these very com-
parisons have heen exom?llﬁed. Our Constitution forbids the passage
of bills of attainder. Following the War of the Rebellion the Supreme
Court of the United States was again and again called npon to protect
the citizens of the States lately in rebellion against legislation amount-
ing to acts of attainder growing out of the bitterness of the civil
struggle. The Dritish Parliament has passed, and may to this hour
pass, bills of attainder, Eunishin unborn children for the alleged acts
of their parents. Our Constitution guarantees a speedy trial to per-
sons accused of crime. The Parliament may, and frequenily has,
authorized or permitted the indefinite imprisonment of individuals
without trial, or even an accusation, and upon the mere suspiclon of
the executive. We forbid the tak!n;é of property without due process
of law. The Parliament has and does arbitrarily confiscate private
property without compensation. It is not within your power to pass
ex post facto laws, but within your own memory certain Irish Parlia-
mentary leaders were prosecuted, convicted, and imprisoned for making
speeches made unlawful by act of Parliament after their delivery.

So, gentlemen of the committee, while it is true that English trade-
unions enjoy special exemptions from the uniform operation of the
law which it would not be possible to grant to members of trade-
unions In this country without depriving other workmen who are not
members of such organizations and other citizens generally of the
equal protection of the law, It is equally true that the Engligh legisla-
tion has grown out of special legal disabilities unknown to the Ameri-
can workmen and unusual circumstances of fact without parallel in
this country.

But the legal privileges to which I referred are accompanied by
legal disabilities which no trade-unionist of this country would care
to accept. The British trade unions may not hold property, nor act
through trustees, except It be registered under the trade-union act of
1871, and it has been frequently decided that that act is, as it were,
the charter of combination for a reglstered trade union, and it ean
exercise no power not therein authorized. In this country a labor
union i8 not required to incorporate or even assume any quasi cor-
porate form. It remains a purely voluntary organization that may
enforce any lawful rule upon its members, and it enjoys the fullest
and freest rights of litleal activity. In Great Britaln it-was not
long since decided in the case of the Amalgamated Soclety of Rallroad
Servants v. Osborne (House of Lords, July 21, 23, 28: Dec. 21, 1909)
that a registered trade union can not lawfully apply its funds for the
maintenance of members of Parllament to represent its interests.
As a corollary to that judgment it was held in a very recent case
(Wilson v. Amalgamated Society of Engineers, 2d Ch.. Mar. 24, 1911)
that as a trade union has no power to levy contributions upon its
members for the purpose of securing parliamentary representation,
they have, for like reasons, no power to levy contributions to seenre
representation on munlicipal and other local ies other than boards
of guardians. That is where the levy. on the members is in effect com-
pulsory. This decision, in express terms, leaves It an open qguestion
whether the Osborne case does not apply even to the administration of
funds for parliamentary and municipal elections where the money is
voluntarily subscribed by members of the unlon,

The point of all these comparisons hetween the legal conditions
under which the British and American labor unions operate is that
the legislative privileges conferred by the British Parliament upon
British trade-unions are accompanied by legal and political disabilities
which no American trade-union would acecept. Yet the mode of
argument adopted by the opponents of thia legislation Is to single out
an exemption from the general law, conferred upon the British trade-
unjons, which it is not within the power of the American Congress
to confer upon the members of the labor organizations In this country,
without mentioning to the committee the wvarious attendant dis-
abilities accompanying these Privileaes and interwoven with them as
a part of the complete legal system of trade-unlon regulatlon, the
acceptance of which as a standard of legal right in this country no
Jahor-union leader would dare to advocate in the presence of his own
followers.

Let me now ask the committee to note the nature and circumstances
of the equity jurisdictlon exercised in labor disputes, observing that
the rights protected are of the same .character as those which are the
object of remedial intervention by equity in every other known form of
legal controversy; that, far from being a novel exercise of the powers
of the chancellor, the principles involved are as ancient as any known
to equity jurisprudence, nor do they protect merely the rights of em-
ployers, but they do, and In almost every instance of their exercise are
required to, protect the equal ripihts and privileges of employees, In-
deed, with respect to this last point I may observe in passing that two
of the most prominent cases governing the use of injunctions in labor
disputes are those of Plant v. Woods (176 Mass., 492) and Pickett v.
Walsh (192 Mass., 572). In the first case one labor union is seeking
protection from the intimidating and coercive action of another labor
union which questioned and orthodoxy of the first; and in the second
case individual nonunion men are seeking to be protected in their
right to continue thelr employment against the efforts of n bricklayers’
union to cause their employer to discharge them unless they join the
defendant union.

Now, what the the rights for which injunctive protection is sought
in the course of labor controversies? Let me refer for description to
the language of Judge Gray in the famous report of the Anthracite
Coal Strike Commission: “ The right and liberty to pursue a lawful
calling and to lead a peaceable life, free from molestation or attack,
concerns the comfort and happiness of all men, and the denial of
them means the destruction of one of the greatest, if not the greatest,
of the benefits which the social organization confers.”
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Man's property in himself {s the first and most elemental of all
roperty rights, a fact {his Nation recognized in the noblest manner
Ey the emancipation of the slave. But a man owns the labor of his
head no less than that of his hand; of his pen no less than his gick:
his professional learning no less than his knowledge of a trade. Kvery
exercise of mind or body possessing value is property as much as the
coat on my back or the watch in my pocket, the house in which I
lve, or the land whose frults sustain my life. Nay, more, we dispose
of what we have and buy the possessions of others only through agree-
ment ; thus the most commonplace, and, indeed, socially. the most in-
dispensable, of all property rights is that of contract. These rights of
property are universally recognized, not more by the technical de-
clsions of generations of judges than by the common sense of mankind.
Bo it Is evident by our daily experience, ap{mrent in our customs, em-
bodied in our law, confirmed by our courts, and the practical judg-
ment of civilized mankind, of which we are a part, that not only are
land and chattels property but the rights by which we a tm:e and dis-
pose of them, use them for our own profit and our neighbor's benefits,
as well as the peculiar qualities and powers of mind and body that ma
be turned to our pecunisry advantage—all are alike property and enti-
tled to protection as such from whatever source they may be assailed.

Whenever we use land and stroctures in commerce and industry,
whenever we exercise personal rights in connection with them and
seek to acquire a name for skill in manufacture, honesty and enter-
prise in trading, that custom may accrue to us, that esteem which
we secure in the minds of others becanse of the &lality of our product,
the character of our skill, the promptness with which we pay our
debts, and those cirenmstances and incidents that contribute to give
ns repntation in the judgment of the huiiing publie is a property right
as valunable as store and factory and skill themsglves. and we term it
the good will of business,

All these eclrcumstances in action constitute a going business, a
thing in action of the most valuable nature, which has been thus
graphically deseribed by a great court of New Jersey:

“ Business does not mean stock or machinery or capital and the like.
While ‘business’ can be done without these, in commercial langnage
it is as distinct from it as labor is from capital. In speaking of the
business that may be done by a merchant, banker, or railroad com-
pany, the mind does not contemplate or dwell upon the character or
quality of the means used, but of the operation, whether great or small,
complex or simple, numerons or few, for one or the other of these con-
ditions may arise from much or little stock or capital. In other words,
“pusiness ' does not mean dry goods, nor cash, nor iron rails and
coaches. Business is not those lifeless and dead things but the ac-
tivities In which they are emp!n{ed. When in motion. then one is said
to be in business: and then it is that merchants and others speak of
the profits of business.”

The importance of the right to do business was splendidly empha-
slzed by the Hon W. G. BrANTLEY, a distinguished Democratic Mem-
ber of the present House and former member of this committee, in a
report made from the Judiclary Committee of the House on personal
and property rights during the Fifty-ninth Congress. Mr. BRANTLEY
said :

“Tt is well-nigh impossible. to my mind, to separate the right to do
business from the business itself. It takes both to make a business.
Financial loss, and perhaps bankruptcy and ruin, awaits every man
who s denied the right to carry on the business in which his capital
is invested.”
The Wilson, Dingley, and Payne Tariff Acts each, in some of their
rovisions, recognize business as distinct from its tangible assets: so,
oo, the Sherman Act recognizes it by giving treble damages against
violators of the act for injury done to business. 8o, too, you will find
frequently cases in the Federal courts where ticket brokers have been
enjoined from * scalping” railroad tickets on the ground that such
conduct endangers the business of the rallroad company by the inter-
ferences of these brokers or scalpers between the carrier and the origi-
nal purchaser of the ticket, who Is under contract not to resell it.
This whole doctrine of restraint bg injunction directed against third
parties maliclously interfering with a business contract is fully set
forth in a celebrated declsion of the Supreme Court. Bitterman v. L. &
N. Railroad (207 U. 8., 222), and the committee will observe that the

rineiple of law laid down there is the very one underlying and vin-
gicst!ng the Interference of a court of equity in a labor dispute where
there is a combination or conspiracy to procure or compel a breach of
contract.

Now, all of these rights to which I refer are daily receiving equitable
protection in every department of commerecial litigation. Trade-
marks, copyrights, trade names, unfalr competition, betrayval of trade
secrets, nuisances affecting the use of property, the protection of trust
funds against dissipation, injunctions against waste, all sorts of rights,
accorded by contract; these and many uses of property and the exer-
cise of property rights too numerous to mention are the commonplaces
of daily protection by injunctive remedy predicated upon the recogni-
tlon of the great truth that in the commercial world the right of
greatest value and necessity is the right to carry on a lawful business
without unlawful interruption. 1t is only when these same rights
are menaced in labor disputes that their lpmtection excites any eriti-
ftstinlo;' seems to cause any confusion of mind amongst labor leaders or
eglslators.

True it is that wherever the injunctive writ is songht the sB licant
must disclose and the court must find, a condition of fact In which the
rights to be protected are so circumstanced that unless the writ Issues,
the irreparable damage will be done and there is no adequate remedy at
law. “But,” says the proponents of this legislation, “ if the criminal
law be enforced in labor disputes against those acts which are said to
frequently accomgany disturbances of this nature, a remedy is at hand.”
In response to that it might first be observed that the second section
of the proposed bill removes the most common acts and conspiracies in
furtherance of trade disputes, from the reach of the criminal law. But
even If the criminal law be left in its present form, I have never heard
it seriously contended, nor do I know of any decision or any textbook
which holds the enforcement of the criminal law to be an adequate
remedy for a person injured as against the wrongdoer. To fine, im-
prison, or execute a criminal satisfies the outrage done to the com-
munity, but it never has been known to compensate the Iindtvidual
against whom the act is directed. s

But the proponents of this bill further say that the wrongdoers may
respond in damages; there is a remedy. Tt has always been held that
where many individuals join In the commission of a wrong requiring
a multiplicity of actions to recover eompensation, and where even in
that event many remain unknown or financlally Ir nsible, it ean not
be said that the remedy at law is adequate; and if it Is not, the dam-
age accomplished Is certainly irreparable.

But finally let us assume the. ordinary circumstances of an average
strike, accompanied by picketing and boycotting, hour after hour and
day after day, taking any of the numerous cases in Federal and State
decislons as an example. We may find workmen intimidated going to
and from work, customers threatened with boycott if they continue to
deal with an individual against whom the strike ls directed: and not
only are the parties to the combination effectuating these things sev-
erally irresponsible, and often unidentifiable, but the wrongs they com-
mit are multiplied each hour and each day, so that the injury and dam-
n!go Inflicted of a continuing nature which a thousand suits at law,
if they were maintainable, could no more adequately redress than an
action directed against a cyclone or a thunderbolt. To these practical
circumstances no man of ordlnary experience can blind his vision.
Thus it will be evident from an examination of any one of the adjudi-
cated cases involving a labor disrute that there is frequently a comlina-
tlon of circumstances working injury in a thousand forms, for which
civil actions In tort are as inadequate as an action against a mobh.

You are told that innocent acts are frequently enjoined, but the * in-
nocent acts ™ are always described withont reference to the circumstance
of their employment. *No conduct,” said Mr. Justice Holmes, in
Alkens v. Wisconsin (195 U. 8.), “has such absolute privilege as to
justify all possible schemes of which it may be a part. The most inno-
cent and constitutionally protected of acts or omissions may be made a
step in a criminal plot, and if it is a step in a plot neither its innocence
nor‘the“Constlt‘utiun is sufficient to protect the punishment of the plot

aw. =

So the charge of enjoining Innocent acts is always made without ref-
erence to the injunctive order In which they are alleged to nave been
restrained ; or the order Is presented and a phrase is taken here and
there from its context and the chnrfe pressed home by a superficial
or fragmentary reading of particular Injunctions. Thus I have noticed
canstic criticisms of an order enjoining men from marching on the pub-
lic highway, the critic makt?tg no reference to the fact that the defend-
ants were so enjoined only If thelr purpose was to prevent other work-
men equally entitled to the use of the highway from going to or return-
ing from thelr work. It is frequently asserfed that men are enjoined
from “ persuading' others to do or omit to do certain things, Lbut I
know of no order In which sueh a term is used except in connection
with other }:hrasea forhiddingemnduct of an unlawful character. Surely
no rule of interpretation is better settled than that where a number of
phrases are used, the concluding word of many terms is to be given
construction as of the same general class as the previous phrases. Thus
the word * persuasion " Is sometimes used as a general inhibition of the
kind of persuasion previously prohibited in a writ.

S0, too, you are informed that injunctions are issued against acts
which are crimes in order that through proceedings in contempt the
persons committing such acts may be deprived of trial by jury. This
charge, pressed with much plausibility, fades before the simple and
easily made distinction between the various ?uallt!ea present in every
human act. The meanest man has no diffieulty in realizing, for ilius-
tration, that every act of man has both a moral and a mental quality.
The same act may conform to the laws of logic and violate the laws of
morals. So, too, any act of one human being may, like a trespass, for
instance, be at once the subject of eriminal prosecution and a simnl-
taneous civil action for damages. He who assaults another may be
punished by the State for his ecrime and sued by the object of his
wrongdoing for his tort. Bo an act forbidden by injunction may, when
vi?wed through the spectacles of criminal law, likewise consfitute a
crime.

Said Mr. Justice Brewer In the Debs case (158 U. 8., 595) :

“The law is full of instances in which the same act may give rise
to a civil action and a criminal action. An assault with infent to kill
may be punished criminally under an indictment therefor or will sup-
port a civil actlon for damages, and the same is true of all other offenses
which cause injury to persons or property. In such cases the jurisdie-
tion of the civil eourt is invoked, not to enforce the criminal faw and
punish the wrongdoer, but to compensate the Injured party for the
damages which he or his property has suffered, and it is no defense to
the civil action that the same act by the defendant exposes him also
to indictment and punishment in a court of eriminal jurisdiction.
So here the acts of a defendant may or may not have been violations
of the criminal law. If they were, that matter was for inquiry in
other proceedings. The complaint made against them in this is of dis-
obedience to an order of a ecivil court made for the protection of prop-
erty and the security of rights. If any crlminal prosecution be brought
against them for the criminal offense alleged in the bill of complaint
of derailing and wrecking engines and trains, assanltinz and disabling
employees of the railroad companies, it will be no defense to such
prosecution that they disobeved the orders of injunction served upon
them and have been punished for such disobedience.

L L4 ] & ] - L

‘“In brief, a court enforcing obedience to its orders by proceedings
for contempt is not exacting the criminal laws of the land but only
securing to suitors the rights which it has adjudged them entitled to.”

In the face of the demands made upon it, I beg this committee to
ask, What is there in the nature of a labor dispute that should remove
the persons and the rights involved from the same protection, the
same remedies, the same constitutional guaranties that operate upon
the same citizens in every other controversy? Is it that the right to
a4 preventive remedy is in any sense inferior to the right to a com-
pensatory remedy? Is the deterrence of wrong less important than its
cure? The same gmnt organic Instrument of government confers juris-
diction in law and equity to the same court, in the same place, at the
same time, and for the same purpose. The constitutional right to

uitable remedies and procedure is equal in every respect to the right
which each citizen possesses to the protection of a court of law. It
is no less; it can no more; nor can the right of any citizen be
different from that of another citizen in similar circumstances; nor can
a remedy be made to depend upon the charaeter of the controversy and
not upon the nature of the right assailed.

These propositions are self-evident. In this day and place they can
require no elaboration of authority. I wish, therefore, to call to the
attention of the committee but two cases on the general proposition of
the right and duty of a court of equity to supply in labor disputes the
protection which this legislation wonld destroy.” The universal agree-
ment of judicial anthority on the points at issue Is well stated in the
case of Union Pacific R. R. Co. v. Ruef (120 Fed. Rep., 102), in which
the court says:

“T have cited these aunthorities as being in part those which sustain
the authority and duty to issue writs of %njunct!on against violence to
persons, against violence to property, against interference to business,
against intimidation, and against the rl‘ghis of contract and lberty.

ese authorities can not be reviewed within the limits of an opinion
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of reasonable length. The rules to be deduced, with but a single exce
tion, can not be doubt, and the authorities are not in conflict, and it
does not matter whether we turn to the English cases or the Federal
cases decided on the circuit, to the deeision of the appellate courts of
the United States, to the supreme courts of the several States, or to
the textbeoks, old or modern, we find a uniformity so remarkable as
seldom to be found in other branches of our jurisprudence.

“They are all in favor of the rights of contract, of freedom, of the
rights of property, and that no combination of men shall be allowed to
interfere with another man, partnership, or corporation. The courts
can not hope to entirely foreclose discussion of these questions, but
discussion is already nearly at an end by the courts, and by those
having the slightest knowledge of jurispruodemce. And capitalists and
employers of labor, and employees alike, must understand that they
must go elsewhere than to the courts for other results, and if they
can not go with confidence to the courts, it is because they desire to
gotwlthr?;;.t conscience, and knowing that they have a controversy with-
out merit.”»

If the members of the committee would glance at the same rule of
law applying to the boycott by a combination of employers and the
boyeott by a combination of workmen, let them examine the cases of
Montggue v. Lom (193 U. 8., 38) for the former and Lowee v. Law-
Ier (208 1. 8., ) for the latter. And the committee will find, per-
haps, much to its interest, that the counsel for the boycotting em-
Eluxers makes, in his brief, the same vain argument to {he Supreme

ourt which underlies the second seetion of this bill; that is, that
whatever one man has a lawful right to do a combination ought like-
wise to have a legal right to agree to do.

Finally, as the last expression upon the subject, we have the utter-
ance of the Supreme Court of the United States in the case of Gom-
pers v. Buck Stove & Range Co. (219 U. B.), where the court, fully
remdgnizing the right of men to organize and act collectively, full
vindicates the right and duty of a court of eguity to protect an ind.E
vidual in the lawfnl exercise of his rights against the coercion of a
powerful labor combination.

In that decision, in which all the members of the court concurred,
Mr. Justice Lamar says:

“The court’s protective and restraining powers extend to every de-
\dﬂg v:hgéeby.prgpel;ty is irreparably damaged or commerce Is illegally
restrained.

** Soclety itself is an organization and does not object to organizations
for socinl, rellglous, business, and all legal purposes. The %naw there-
fore mﬂim the right of workingmen teo unite and to invite others
to join thelr ranks, thereby making available the strength, influence,
and power that come from such association. By virtue of this right,
powerful labor unlons have been organized.

“ But the ur{)etnct that it is lawful to form these bodies, with mul-
titudes of members, means that they have thereby aequired a vast
power, in the presence of which an individnal may be helpless. This
power when awfully used nfn.lnst one can not be met except by his
purch peace at the cost of submitting to terms which involve the
sacrifice rights protected by the Constitution, or by standing on such
rights and appealing to the preventative powers of a court of ty.

en such appeal is made it is the duty of government to protect the
one agninst the many, as well as the many against the one™

As the committee may be interested in emmlntnf the leading cases
involving these propositions, I sugly a list for thelr convenience :

inn v, Leatham, 1st Appeal Cases, 1901, 495.
asey v. Typographlical Union, 45 Fed., 133.

Toledo & Ann Arbor R. R. Co. v. Pennsylvania R. R. Co., 54 Fed,, 730,

Thomas v. Railroad Co., 62 Fed., 803.

Arthur . Oakes, 63 Fed., 319.

Loewe v. California State Federation of Labor, 139 Fed, 83; also
189 Fed., T14. 1

In re Debs, 158 U. 8., 504, .

Bitterman v. L. & N. R. R, 207 U. 8., 206.

Board of Trade v. Christie, 198 T. 8., 236.

Loewe v. Lawler, 208 U. 8., 206,

Gompers v. Bucks Stove & Range Co., 219 U. 8., 340.

State v. Stewart, 50 Vi, 274,

State v. Glidden, 55 Conn., 46.

Hawarden v. Coal €o., 111 Wis.. 545,

Jackson . Stanfield, 137 Ind., 592,

Delz v. Winfree, Norman & Pierson, 80 Tex,, 401.

Gray v. Bullding Trades Council, 91 Minn., 171,

Becg v. Teamsters' Union, 188 Mich., 545.

Pratt Food Co. v. Bird, 148 Mich., 632,

Purvis v. Brotherhood, 214 Penn., 348,

Doremus v, I!ennesse;, 176 I11.. 608,

Pickett v. Walsh, 192 Mass,, 572,

Barr v. Essex Trade Council, 53 N. J. Bq., 101.

Crump ». Commonwealth, 84 Va., 927.

Lohse Co. v. Fuelle, 215 Mo., 421,

Since the purpose of this mensure is not merely to deprive Federal
courts of the power of equitable intervention in trade disputes, but
likewise to change the rule of the criminal law with respect to con-
spiracies and combinations acting in furtherance of such disputes, I
ask this committee to recall that the criminal condemnation of the
boycott was secured from the Supreme Court of the United States
by labor organizations themselves. 1887 several members of the
musiclans’ union, then affiliated with the Knights of Labor, all being
residents of this eity, refused or neglected to pay a fine levied against
them by the Musicians' Union. They were expelled from the union.
Notice was served npon them that no member of the organization
would work in any orchestra in which th were employed, and
through the Knights of Labor this determination was sent over the
country, and every theatrical manager and orchestra leader was
informed tbat the employment of these men in any capacity would
precipitate a strike. complete was the combination against them
that they were unable to secure work, whereupon they mmglained
to the district attorney of this ci against certain persons who had
been chiedly insirumental in this terrible combination into
oEmtIon against them, and the parties gecused were indicted on a
charge of conspiracy. The in ent shows that the combination
not only undertook to prevent them from seeuring work as musicians,
but from securing employment in any capacity whatever.

The defendants were d in the police court of this city without a
Jury and found guilty, whereupon Mr. Jackson H. , NOW
counsel for Messrs. Gom Mitchell, and Morrison, applied to the
Supreme Court of the United States for a writ of habeas corpus on
behalf of Callam, one of the defendants then in the custody of the
marshal, on the ground that the offense with which the defendant
was charged was of so “heinous™ a character that he was constitu-
tionally entitled to a trial by jury.

Mr. Justice Harlan, in an elaborate opinion, concurred in by all his
coueaﬁues. held the point well taken and declared that the conspiracy
of which the defendant was a party, to wit, a boycoit directed against

the employment of certain indlviduafs, was an offense of so * helnous ™

a character that the defendant was entitled to a trial by jury. (Cal-

lam v. Wilson, 127 U. 8., 540.)
Now, sirs, in conclusion, what is the pu e of this remarkable
be familiar with contemporary

legislative pro;fsa.l? No man can
events, nor with the trend of judicial decisions and statute law, with-
out realizing that this is a deliberate effort to legalize combinations
and conspiracies of a kind condemned, not: only by the decisions of
every State court of last resort, of every Federal court, of the Supreme
Cm:ni::in «:‘r the United States, but likewise by the moral judgment of
man !

At one stroke this measure wounld deprive the victim of the ‘bogcott.
whether employer or employee, of the protection of the courts of law
and eq‘nitty and the criminal statutes which even mow, in many in-
stances, fail to effectnally shield either the business man or
laborer from persecution and grievous injury and injustice. It is in-
tended, and would, were it constitutional, validate the varlous assaults
upon gersonnl liberty and private property so elogquently and Wer-
fully deseribed in the report of Anthracite Coal Strike Commission,
composed of both employers and re?resentntlves of organized labor:

“It becomes,’”” said that bedy, * our duty to condemn another less
violent, but not less reprchensible form oty attack upon those rights
and liberties of the citizens which the guhlk: ogemion of civilized coun-
tries recognizes and protects. The right and liberty to pursue a lawful
calling, and to lead a peaceable life, free from molestation or attack,
concerns the comfort and happiness of all men, and the denial of them
means destruction of one of the greatest, if not the greatest, of the
benefits which the soclal organization confers. What is popularly
known as the M{cot‘t {a word of evil omen and unhappy origin) is a
form of coercion by which a combination of many persons seek to work
their will upon a single person, or upon a few persons, by comgelllng
others to abstain from social or beneficial business intercourse with such
person or persons.’

The rights of 30,000,000 wage earners, seeking to earn their living
under the conditions that please them best, are to be subjected to the
coercion of 2,000,000 of their fellows, demanding that membership in
the organizations which they control shall bo a prerequisite to the
exercise of the right to work without molestation or persecution.
Thousands of employers eng: in every form of commerce and in-
dustry are to be left without efnl rem whenever they become the
objects of attack, upon refusal to grant the demands of combinations
possessing, in furtherance of trade disputes, the liar privileges to
commit crime withont punishment and damage without Hability, which
this measure promises. The power to Issue injunctions, to protect per-
sonal liberty and property rngts. is to be withdrawn from the courts
of the United States and practically lodged in a labor federation issuing
its own injunctions against employer and workmen, requiring them to
conduct their business and earn their livelihood under conditions which
the federation demands, and contempt of such orders is to be punished
through the coercive influence of the combination, operating througn
ists agerts in every State in the Union and in every great city of those

tates.

The will of such & combination, unrestrained by legal remedy, civil
liability or criminal responsibility, is to sneceed the law of the land, and
great combinations and consplmcies which have hitherto obstructed the
movement of commerce or undertaken to fix the conditions of production
and employment only to be met by the protecting shield of the law, or to
find it withdrawn from the form of thelr victim. The public, no less
than the private Interests, would be at the merey of such privile
assallants. The very States of the Union, impotent to obstruct inter-
state commerce, wonld find themselves inferior in power to mere volun-
tary assoclations of individuals promulgating, without restraint, rules
for the conduet of Interstate commerce which no sovereign State could
issue. And such privileges are demanded at the very hour when the
public mind has been amazed and shocked by an astounding confession
that has revealed a vast labor combination operating in many States,
and through many agents, and using the highest forms of physical force
that modern science can Elace at the command of man for the purpose
of compelling a great industry to conduct its operations under condi-
tions demanded by that combination, or suffer continuous assaults upon
the lives of its workmen and the most destructive attacks upon its
property—attacks which, for reckless disregard of the safety of the
general publle, are probably without Farallel n the history of crime.

We zu;g this committee not merely to reject but to rebuke the demands
represented In this legislation. @ submit to the committee that the
measure is manifestly unconstitutional :

1. Because it undertakes to deprive the courts of the United States
of an inherent equity jurisdiction.

2. Because it undertakes to deprive citizens engaged in labor disputes
of fundamental, civil, and property rights guaranteed by the Constitu-
tion, and which can not be taken from them without a denial of due
process of law. 2

8. Because it undertakes to make constitutional remedies and con-
stitutional rights dependent for their use and protection upon the char-
acter of the controversy in which they are involved, and not upon the
nature of the right itself.

4. It undertakes to arbitrarily deprive one class of citizens of rights
to which they are equally entitled with every other class of citizens.

5. It undertakes [n labor disputes to arbitrarily exempt one class of
citizens from the uniform operation of the civil and criminal laws of
the United States.

6. The English legislation suggested as precedent for this bill is with-
out anthority beeause of profound constitutional differences between the
organic laws of Great Britain and the United States, and for the further
reason that as a matter of history and fact the British legislation gro-
ceeds from special and peculiar cireumstances and considerations and is
accompanied by inseparable legal disabilities having no counterpart in
this country.

Finally, were this measure free from constitutional objection its prae-
tical ration would frreparably injure the public and private inte
It would encourage the lawless, breed civil strife and disorder, with-
draw protection from the law-abiding and be a lasting stigma upon the
legislature which enacted it and the country which endured it.

Mr. CLAYTON. Mr. Speaker, I now yield 30 minutes to the
gentleman from West Virginia [Mr. Davis].

Mr. DAVIS of West Virginia. Mr. Speaker, the subject the
House has under discussion to-day is in no sense a new one. It
has been fruitful of discussion and debate in this and other
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forums for at least 20 years. It has formed the subject of
declarations in party platforms, and not since, but frequently,
has been alluded to in presidential messages. 1 congratulate
the Democratic Party that an opportunity has now come fo it
to present genuine constructive legislation on this mooted topic
and that it is prepared to grasp it. [Applause.]

Until T listened to the remarks of the gentleman from Penn-
sylvania [Mr. Moox], I thought I had some knowledge of both
the origin and the history of this measure, some familiarity
with its provisions and the reasons for them. I listen always
to the remarks of the distinguished gentleman with great re-
spect, and for his judgment I have so high an estimate that
I distrust my own whenever I am forced to differ from him.
In this instance, however, I do not only differ from his views on
this matter, but I draw consolation rather than discouragement
from his remarks, and treating them as an epitome of the
worst which can be said against the pending bill I am con-
firmed in my belief in its justice and its equity.

Within the short space of time at my disposal I can not hope
to fully cover so broad a subject. I must, therefore, address
myself prineipally to a reply to the suggestions which the gen-
tleman from Pennsylvania [Mr. Moox] has offered in opposi-
tion te this bill. The temptation to interrupt him in the course
of his remarks was strong, but I refrained because I realized
the impossibility of making a connected legal argument under
sguch interruptions, and I must, therefore, claim for myself
the same privilege which was justly claimed by him.

The history of government in America, Mr. Speaker, is writ-
ten in phrases; an idea finds lodgment in the public mind; a
wrong burns itself into the national consciousness; an aspira-
tion communicates itself from soul to soul, until the pulse
of the Nation is stirred by a common desire; but the wrong is
not righted; the idea is not transmuted into action; the aspira-
tion is unrealized until some happy phrase crystallizes publie
opinion and progress and reform result. So with the phrase
“ Government by .injunction.” In themselves the words are
meaningless enough, for an injunction is necessarily a form
of government; it is the direct exercise of govermental power
by the judicial branch, and as such is as legitimate and as nee-
essary as the making of laws by the legislature or their en-
forcement by the executive. !

The legislator enacts the statutes, the executive gives his
orders, and the judge, in a proper case, issues his injunection
against the parties before him—all alike are necessary fune-
tions of government. But as a shiboleth and a slogan, the
phrase has come to mean vastly more. It is the expression of
a long-standing complaint, which with many has ripened into
a deep-seated conviction, that the writ of injunction has been
carelessly, if not wrongfully used; that it has been turned to
purposes beyond its proper scope; and that an evil has sprung
up which calls for legislative action. If, as the gentleman
from Pennsylvania [Mr. Moox], in substance asserts, this com-
plaint is the mere clamor of restless lawlessness, if this con-
viction is the mere prejudice of disappointed litigants, if it is
simply the murmur of discontent from those against whom the
processes of the law have been rightfully invoked, then we
owe it to the country and to ourselves to disregard it and to
dismiss the subject as one not calling for our attention. But
if the complaint, both in origin and in volume, commands our
respect, if instances of abuse in the use of this writ, in faet,
exist, we shall fall short of our duty if we fail to discover
these abuses and seek to correct them. Nor does it strengthen
the argument on the part of the minority to assert that the
only purpose of the bill now offered as their substitute and
of the presidential messages upon which it purports to be
based, is to still this clamor by a mere pretense of remedy.

Those who do not believe that party platforms are mere bait
to cateh gudgeons must feel themselves bound, no matter upon
which side of this House they may sgit, to legislate upon this
subject. The Democratic Party in its platforms of 1896, 1900,
1004, and 1908 has promised this relief, and in the year 1908
the Republican Party, following as usual the Democratic lead,
made a grudging and belated declaration to the same effect.
From 1896 to this Congress the Republican Party has enjoyed
undisputed control of both Houses of Congress and of the
Presidency, and in all that time has put upon the statute books
ne word of remedial legislation on this matter. Yet I call the
gentleman's attention to the fact that it was not in the year
1910, or even in 1909, that this subject was first called to the
attention of Congress.

A Republican President, with whose remedies in the matter
of court procedure I am fortunately not compelled to agree,
called it to the attention of the Congress on the 5th day of
December, 1905; on the 3d day of December, 1906; on the 2d
day of December, 1907; on the 31st day of January, 1908; on

the 25th day of March, 1908; and on the 18th day of December,
1608. His successor, taking a leaf from his book, recommended
action in his messages of the Tth day of December, 1909, and of
the 6th day of December, 1910. All of these messages fell upon
deaf ears. Yet in them, over and over again, it was declared
upon the anthority of no less a person than the Chief Executive
of the United States that these abuses did exist and that Con-
gress should search for and apply the remedy. I have not time
to quote in full the substance of any of these messages. A few
sentences from some of them may be interesting. In his mes-
sage of December 3, 1906, President Roosevelt =aid:

There must be no hesitation In dea!insg with disorder.

{1

must likewise be no such abuse of the injunctive
in forbidding laboring men to strive for their own

But there
ower as is implied
tterment in peace-
ful and lawful ways; nor must the injunction be used merely to aid
some big corporation in carrying out schemes for its own aggrandize-
ment. It must be remembered that a preliminary Injunction in a labor
case, if granted without adeguate proof—even when authority can be
found to support the conclusions of law on which it is founded—may
often settle the dispute between the parties; and, therefore, if improp-
erly granted may do irreparable wrong. Yet there are many judges
who assume a matter-of-course granting of a preliminary Injunction to
be the ordinary and proper judicial disposition of such cases; and there
have undoubtedly been flagrant wrongs committed by judges in conneec-
tion with labor disputes even within the last few years, although I
think much less often than in former years. Such judges by their
unwise action immenself' strengthen the hands of those who are strivin
entirely to do away with the power of injunction, and therefore su
careless use of the injunctive process tends to threaten its very exist-
ence, for if the American people ever become convinced that this
process is habitually abused, whether In matters affecting labor or in
maftters affecting corporations, it will be well-nigh impossible to pre-
vent its abolition.

Again, on December 3, 1907, he said:

Instances of abuse in the granting of injurnctions in lalior disputes
continue to oceur, and the resentment in the minds of those who feel
that their rights are being Invaded and their liberty of action and of
speech unwarrantably restrained continues likewise to grow. Much of
the attack on the use of the dprocess of injunction is wholly without
warrant; but I am constrained to express the belief that for some of
it there is warrant. This question is becoming more and more one of

rime Importance, and unless the courts will themselves deal with it
n an effective manner, it is certain ultimately to demand some form
of legislative action. It would be most unfortunate for our soclal
welfare if we should permit many honest and law-abiding citizens to
feel that they had just cause for regarding our courts with hostility.
I earnestly commend to the attention of the Congress this matter, so
that some way may be devised which will limit the abuse of injunctions
?nd rotect those whose rights from time to time It unwarrantably
nvades.

On Januvary 31, 1903, he again declared:

It is all wrong to use the injunction to prevent the entirely 1prc-per
and Ieﬁitlm&te actions of labor organizations in thelr struggle for in-
dustrial betterment, or under the guise of protecting property rights
unwarrantably to invade the fundamental rights of tigze individual. It
is futile to concede, as we all do, the right and the necessity of organ-
ized effort on the part of the wage earners, and yet by injunctive
process to forbid peaceable action to accomplish the\fawfu{ objects for
which they are organized and upon which their success depends.

While the recommendations made from time to time vary
somewhat in detail, I presume no one will dispute that they
establish, so far as the word of a President of the United States
can establish it, the existence of a well-grounded complaint and
the necessity for remedial legislation. It is late now to be told
that the whole thing is baseless agitation.

But the gentleman from Pennsylvania [Mr. Moox], says that
before the committee which had this bill under consideration
there appeared not one man who put his finger upon any specifie
instance of abuse, and that in all the years in which he has sat
as a member of that committee, no such abuse has been called
to his attention. I would not in the least impugn either the in-
tegrity, intelligence, or industry of the gentleman; but if no
such abuse has been called to his attention by others, the books
of the law are wide open to him, and ~ their pages he could
have read case after case that would have given him the light
he-sought. [Applause.] In a matter such as this, I agree that
it will not do to content ourselves with general eriticisms. We
will not better the situation by mere declamation or denuncia-
tion; nor must we lose ourselves in the pursuit of academic
theories. The thing to do is to go to the cases in which the
courts have acted, and where their practice and procedure have
failed to meet the standard, put our finger on the specific error
and so far as we can, prevent its repetition.

The general principles which should govern eourts in the is-
suance of injunctions have been often stated, but never better
so than by Mr, Justice Baldwin, in Bonaparte v». Railroad Co.
(217 Fed. Cas, 1617), when he said:

There is no power, the exercise of which is more delicate, which re-

uires greater caution, deliberation, and sound discretion or .is more

ngerous in a doubtful case, than the issuing of an injunction. It
is the strong arm of equity, that never ought to be extended, unless in
cases of great injury, where courts of law can not afford an adeguate
or commensurate remedy In damages. The right must be clear, the
injury impending or threatened, so as to be averted only by the pro-
tective preventive process of injunction; but that will not be awarded
in doubtful cases, or new ones not coming within well established

rinciples, for if it issues erroneously an Irreparable injury is In-

g.lcted, for which there can be no redress, it being the act of a court,
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"not of the party who prays for it. It will be refused till the court are

satisfied that the case before them is of a right about to be destroyed,
irreparably injured, or great or lasting injury about to be done by an
illegal a In such a case the court owes it to its own suitors and
its own tB1-h.u:hgle-u to administer the only remedy the law allows to
prevent the commission of the act.

With the writ of injunction as so applied and administered
there can be and ought to be no complaint. The adjective
“ beneficent,” which has been so often applied to it, is well de-
served, for in law as elsewhere, an ounce of prevention is better
than a pound of cure; and just in proportion as the value and
importance of the writ should be recognized so should its effi-
ciency be safeguarded and its misuse be prevented. I accept
the challenge of the gentleman from Pennsylvania [Mr. MooN],
and assert that if the testimony of the witnesses before the com-
mittee did not disclose them, still the reported cases will show
at least five glaring abuses which have crept into the adminis-
tration of this remedy. I name them:

The issuance of injunctions without notice.

The issuance of injunctions without bond.

The issuance of injunctions without detail.

The issuance of injunctions without parties.

And in trades disputes particularly, the issuance of injune-
tions against certain well-established and indisputable rights.

These are the evils which this bill seeks to cure.

XOTICE. y

Section 263, being the first section of the pending bill, is di-
rected against the issuance of injunctions and restraining
orders without notice. Both the majority and the minority of
the committee agree with the President, and with the Presi-
dent’s predecessor, that this is a practice which should be cor-
rected. All realize alike that when an injunction is issued
without notice it virtually deprives the defendant in many
cases of his constitutional right to a day in court. The mere
issnance of an injunction often achieves the purpose of the
snit, and, if continued in force for but a short time, accom-
plishes all which the plaintiff could have hoped, and effectually
destroys the defendant. When such an injunction has fallen,
like a bolt from a clear sky, upon the unhappy litigant, punish-
ing him beyond recovery before a hearing can be had, it is no
wonder that he feels himself the vietim of a rank injustice and
that his sense of wrong sometimes blazes into fierce criticism
of the courts and deep resentment against all forms of law.

In the earliest Federal legislation on this subject, the judi-
clary act of March 2, 1793, the necessity for notice upon the
issuance of an injunction was recognized. Section 5 of that
act was in the following language :

That writs of ne exeat and of injunction may be granted by any
ndge of the Supreme Court in cases where they might be antedtgg
@ supreme or a circuit court; but no 'writ of ne exeat shall Tan
unless a suit in equity be commenced, and satisfactory proof shall be
made to the court or judge granting the same that the defendant de-
signs cg&lck!: to depart from the United States; nor shall a writ of
injun n be T’ﬂ.nted to stay proceedings in any court of a Btate; nor
ghall such writ be granted in any case without reasonable previous
notice to the adverse party or his attorney of the time and place of

moving for the same.

So the law remained in substance until the act of June 1,
}872 (17 U. 8. Stat, 197), cast it into its present form, as
ollows :

That whenever notice Is given of a motion for an injunction ount of
a circuit or district court of the United States, the court or judge

thereof may, if there appears to be danger of irreparable infu from
delay, grant an order restraining the act sought to be enjoined until
the decision upon the motion. Such order may be granted with or

without security, in the discretion of the court or judge: Provided,
That no justice of the Supreme Court shall hear or allow any applica-
tion for an Injunction or restraining order except within the cireunit
to which he is allotted, and in causes pending in the circuit to which
he is allotted, or in such eauses pending outside of the cireuit as the
arties may in writing s{'igulate. except In causes where such appljca-
{lon can not he heard by the circuit judge of the circuit or the district
judge of the distriect.

An examination will show that, notwithstanding these stat-
utes, the courts in many cases have actually issued temporary
injunctions without notice; and in still other cases, although
ostensibly complying with the statute, they have issued so-
called restraining orders having all the scope and effect of
the injunction order itself, and have set down the motion for
the injunction to be heard 60 days, 90 days, or even longer,
after the issuance of the so-called restraining order. Thus by
a mere matter of the use of names they have kept the word of
promise to the ear but broken it to the hope, and nullified the
entire purpose of the existing law.

1 shill not stop to consider the criticisms which are offered
upon the accuracy of the résumé of preexisting law contained
in the report of the majority; all that is entirely aside from
this discussion. All agree upon the evil, and all alike are seek-
ing for some method to remedy it. There are certain minor
differences, however, between the first section of the pending
bill and the substitute introduced by the gentleman from Penn-

sylvania [Mr. Moon] and offered by the gentleman from
Illinois [Mr. SterrING], but only two points of variance justify
consideration. If the substitute offered by the minority should
be adopted in its present form, it will, by necessary implication,
repeal section 266 of the present Judicial Code, which relates
to the issuance of injunctions suspending the enforcement of
any statute of a State, and which provides a special procedure
adapted to such cases. This section is preserved intact in the
bill presented by the committee. The other material differ-
ence pointed out with entire candor by the gentleman from
Pennsylvania [Mr. Moox], and as to which there is room for
legitimate difference of opinion, is that with reference to the
duration of a temporary restraining order which may have.
been issued in a case of emergency without prior notice. 'The
bill provides that such a temporary restraining order must be
forthwith entered of record. It can not be carried in the
pocket of the litigant until, in his judgment, an opportune time
has come to spring the trap which he has set for his adversary.
The moment the signature of the court is affixed it must be
presented to the clerk and made a matter of public record.
Within 7 days thereafter of its own force and effect it termi-
nates, unless, in case of peculiar hardship, the applicant may
be able to show to the court good cause for an additional 7
days’ extension, or 14 days in all; and if he applies for an
additional 7 days, notice of such application must be given to
those who have been previously served with the original order.
This provision, as the gentleman concedes, complies literally
with the message of the President under date of December T,
1809, as also with the messages of his predecessor under date
of March 25, 1908, and December 8, 1908; all of which recom-
mend that the temporary restraining order should terminate
within a fixed number of days after its date of issuance. DBut
the substitute provides that instead of terminating within seven
days from the date of issuance it shall terminate within seven
days from the date of service, and this because it is suggested
that it might be difficult, if not impossible, to have service
upon the defendant within the original seven days and that he
would not be bound by the order until such service had been
had. What is the practical effect of such a modification?
Suppose instead of 1 defendant there are 20.

The substitute measure does not provide that the order of in-
junction shall be immediately entered of record; the plaintiff
may retain it, as I say, until, in his judgment, an opportune
moment has come to spring his trap. Then in his own good
time notice is served upon defendant A ; some days later, notice
is served upon defendant B; later still upon defendant C, and
so0 on in succession upon each. As to each defendant the order
is supposed to expire within seven days after its service, and
service having been had on defendants on successive days, the
temporary restraining order expires like a string of firecrackers
exploding as to the defendants, one at a time, in the order of
service upon them. This is the inevitable result of the substi-
tute offered by the minority. Of course, inconveniences arising
from the necessity for service of process are inseparable from
all litigation. A man who can not secure jurisdiction of his
adversary by service of process, whether it be summons, sub-
pena, temporary restraining order, or what not, will be unable
to bring him within reach of the power of the court; but, if as
suggested, the defendant is deliberately endeavoring to evade
service of process in order to escape the effect of the temporary
restraining order, it must certainly follow that in so doing he
has removed himself from the sphere of immediate mischief and
that immediate and irreparable injury from his action is no
longer likely to ensue to the plaintiff, In evading the process
of the court, he puts it out of his power to commit the injury.

SECURITY,

Section 266a of the bill provides that no restraining order or
interlocutory order of .injunction shall issue except upon the
giving of security conditioned upon the payment of such costs
and damages as may be suffered by any party wrongfully en-
joined. It is certainly not unfair that he who seeks the ex-
traordinary relief of the writ of injunction should indemnify
his adversary, if it proves that he has secured it without right;
for it is well settled that in the absence of an express under-
taking to that effect, a plaintiff who has wrongfully secured a
writ of injunction is liable to the defendant for nothing more
than the costs of the suit, and this for the reason that while
the injunction is issued at the application of the plaintiff, it is
nevertheless in law the act of the court and not of the party
seeking it. The only surprising thing is that to this time there
has been no Federal statute on this subject. The only statu-
tory reference to the subject of security upon the issuing of
injunctions is contained in the act of 1873, and now appearing
as section 263 of the Judicial Code, which permits restraining
orders to be issued with or without security, as the court may
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determine. As long ago as 1723 it was enacted in the then
Colony of Maryland that bond should be required in all cases
where an injunction was issued to restrain an action at law.
This example was followed in the State of Virginia in 1787, in
New Jersey in 1799, in New York in 1828 and in 1848 the
statutes of the State of New York extended this requirement to
all injunctions. In many others, if not in all the States, this
example has been followed.

The only objection or criticism now offered to this section
of the present bill is that it is utterly unnecessary and con-
veys an implied reflection upon the courts, since the courts
have unanimously met its requirements. Foster on Federal
Practice, a standard work, has been quoted by the gentleman
with approval, in which I join.. I cite it now as an authority
to support this particular section and to show that certain of
the Federal courts have not met this requirement, but have
committed this particular violation of good practice. I read
from First Foster's Federal Practice, page 753:

Later the practice (1. e., the practice as to security) * was extended
to interlocutory injunctions granted ugon notiee o the defendant,
first in special cases, then generally ; and now they " (i e., bonds) are
usungiv required as a matter of course in land and in most of the
United States, although in some of the circuits the Federal judges are
accustomed to grant injunctions without such a req ent.

It is to correct that practice in some of the circuits—a prae-
tice which I think the gentleman joins us in condemning—that
this provision of the bill is inserted.

FORM OF ORDER AND PARTIES,

The next clause of the bill, section 2(G6b, has reference to
the form and contents of the order. The complaint has heen
that the Federal courts have issued writs of injunetion without
detail and directed them to persons not properly before them.
It is asserted again that there are no precedents which justify
the enactment of this section; that the Federal couris have
always in their injunction orders described the acts forbidden
to be done with sufficient detail; and that it wholly ignores the
rules of equity of the Supreme Court of the United States,
which are alleged to prescribe with great minuteness the form
and contents of the injunctive orders and are in conflict with
the provisions of the bill. I challenge the gentleman from
Pennsylvania [Mr. Moox], as the gentleman from Kentucky
[Mr, SHERLEY] challenged him, to point to one word, letter, or
syllable in the rules of equity prescribed by the Supreme Court
of the United States, 94 in number, which either cover the
scope of this section of the bill or are in conflict with it.
It can not be that reference is made to rule 21, which pro-
vides that where an injunction is desired there must be a
special prayer to that effect; mor rule 23, which renders it
unnecessary to repeat the prayer for an injunction as a part
of the prayer for process; nor rule 55, which in substance
repeats the requirements of the statute as to notice on the
issuance of injunctions; nor rule 93, which provides for the
extension of an injunction order pending an appeal; nor rule
86, which simply declares that it shall no longer be necessary
to set out in extenso either the bill or any other pleadings in
any order entered by the court. Except this last rule, with
the salutary provision which it contains and with which this
bill in no sense conflicts, I assert that there is not within the
equity rules one single sentence governing or controlling the
contents of a writ of injunction.

As to the other stock objection, that the section seeks to
correct an abuse which does not exist, I turn again, without
stopping to quote other available authorities, to the first volume of
Foster’s Federal Practice, page 745, and read what will, I think,
amply sustain the contention of the majority in this matter:

The writ should contain a concise description of the particular acts
or things in res;i\ect to which the defendant is ; and should
conform to the directions of the order granting the injunction. * % #
The defendants ought to be informed, as accurately as the case permits,
what they are forbidden to do. It seems that a writ is insufiicient
which designates the acts sought to be enjoined by a reference to the
bill wltho;gt describing them. When a carrier has been adjudged to
have violated the interstate commerce law, the ‘aurt should only enjoin
certain specific violations. An injunction should not be granted—

As a Federal court had done—
commanding the carrier in general terms not to violate the act in the
{]uot[t‘rre in any particular. e injunction should not include a direc-

As a Federal court had included—
after specific inhibitions forbidding the defendant to act by an
method or device, the purpose and effect of which is to restra
merce as aforesald. :

I call upon the personal knowledge and information of every
lawyer on this floor to verify the statement that a practice has
been indulged in of including in these writs of injunction at
the end of a specific and detailed statement of the acts sought
to be enjoined, an omnibus or basket clause forbidding all other
acts of similar character or referring for further details to the

other
com-

prayer of the bill, in the hope that anything which might have
been omitted by the overzealous lawyer would be inserted or
corrected by the courts when the time for the punishment of
the defendant had arrived. If such an evil exists, and that it
does the text which I have read demonstrates, this bill will
correct it.

But for the second clause of this section—226b of the bill—
the mildest adjective which has been found is that it is “ sinis-
ter.” As one reads it, it seems harmless enough. It says of
the writ ef injunction or restraining order that—
it shall be binding only on the parties to the suit, their agents, sery-
ants, employees, and attorneys or those in active coneert with th
and who shall by personal service or otherwise have received actﬁl
notice of the same.

I insist, Mr. Speaker, that that language is an exact and
accurate declaration of the law, both as it is and as it ought to
be. And I further insist that this well-established law has been
so ignored as to warrant legislative action. That the courts
can act only upon persens who are parties to the suit is cer-
tainly a rule which ought fo be agreed to as soon as stated. It
springs from the basic and fundamental distinction between
the judicial and the legislative branches of the Government, which
consists primarily in this, that when the legislature acts its
mandate, without direct notice or notice of any sort, is binding
upon all the communify alike. It speaks with a trumpet tone
which all must hear and issues a command which all must
revere and respect. The judicial branch of the Government,
on the other hand, speaks only to those who are before it as
parties to the litigation and to whose personal attention the
order of the court must in some way be brought; and it has no
more right to issue a command directed against the community
at large than has the Czar of Russia to promulgate a ukase on
American soil. Any violation of this rule is a flagrant trans-
gression of the limit of judicial power.

The principle finds recognition in equity rule 48, prescribed
by the Supreme Court of the United States, which is as follows:

Where the partles on either side are very numerous and can not with
out manifest inconvenience and oppressive delays In the suit be all
brought before it, the court, in its Elsmtlon. may dispense with mak-
ing all of them parties and may proceed in the suit, gs.ving sufficient
parties before it to represent alf e adverse interests of the plaintiffs
and the defendants in the suit properly before it. But in such cases
the decree shall be without prejudice to the rights and claims of all the
absent parties.

It will be said again that no illustrations have been given of
the violation of this principle. I think they can be furnished. If
the gentleman will turn, for instance, to the case of Chisolm v.
Caines (121 Fed., 397), he will find a writ of injunction issued
by a Federal court in the State of South Carolina, presided
over by a judge who has since gone to a well-deserved reward.
[Laughter.]

Mr. TOWNSEND. You are aware as to where he has gone?

Mr. DAVIS of West Virginia. It is fair to say that this case
i8 not typical of his judicial actions. Certain gentlemen had
leased lands and marshes on the waters of Winyah Bay, in
South Carolina, for a hunting and shooting preserve. A con-
troversy arose over the title. An injunction was issued against
the contesting claimants and their confederates enjoining them
from entering ypon the premises and frightening away the
game. This injunction pretended to enjoin not only the defend-
ants to the suif, but *all persons whomsoever.” Copies of it
were posted on the premises, and certain persons, one of whom
happened to be-a lawyer himself and a trial justice, but in no
way assoclated with the defendants and not even charged to
have been in confederacy with them, entered upon the sacred
inclosures and shot some of the ducks which were hibernating
there. They were punished for contempt of this injunetion, al-
though the court frankly stated that there was no charge what-
ever that they had combined or confederated with the defend-
ants or were in any sense their agents or attorneys. Under any
proper construction of the law the injunction was to them as
nugatory as if printed in Italian and published in China.

Now, another case. In the case of Scott v. Donald (165 U. §,,
107) a writ of injunction was applied for before the Cirenit
Court of the United States for the District of South Carolina
in a suit having as its objective point the South Carolina dis-
pensary law. It is interesting to notice that it was granted at -
the instance of James Donald, who purported to sue in his own
behalf and on behalf of all other persons in the State of South
Carolina as importers for their own use and consumers of
wines, ales, and spirituous liquors, the products of other States
and foreign countries. I do not know how many citizens of
Sou]th Carolina were embraced within that description. [Laugh-
ter.

The defendants, however, were certain parties named who
were seeking to enforce the law and “ all other persons claim-
ing to act as constables, and all sheriffs, policemen, and other
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officers acting or claiming to act under the South Carolina
dispensary law.” When that injunction was presented to the
Supreme Court of the United States it very properly laid down
the rule of law contained in this bill. I read from the opinion
of the court:

The decree is also objectionable because it enjoins persons not par-
ties to the suit. This is not a case where the defendants named repre-
sent those not named. Nor is there alleged any conspiracy between the
parties defendant and other unknown parties. The acts complained of
are tortious and do not grow out of any common action or agreement
between constables and sheriffs of the State of South Carolina. We
have, indeed, a right to presume that such officers, though not named
in this suit, will, when advised that certain provisions of the act in
question have been pronounced unconstitutional by the courts to which
the Constitution of the TUnited States refers such guestions, volun-
tarily refrain from enforcing such provisions:; but we do not think It
comports with well-settled principles of ufty procedure to include
them in an injunction in a suit in which they were not heard or rep-
resented or to subject them to penalties for contempt in disregarding
such an injunction. (Fellows v. Fellows, 4 John Chan., 25, citing Iveson
v. Harris, T Ves., 257.)

The decree of the court below should therefore be amended by bein
restricted to the parties named as plaintiff and defendants in the bill,
and this Is directed to be done, and it is otherwise afirmed.

As an argument against this bill it has been urged that it
would have prevented the issuance of the injunction in the
faimous Debs cagse. The merest serutiny of the bill will show that
this is not true. The Debs case, which was a suit brought by
the United States in its own name to prevent obstruction of
the mails and interference with interstate commerce occupied
an éntirely different field and was in no sense a suit involving
the relation of employer and employee; and if the right to an
injunetion in that particuolar case is to be affected by legisla-
tion, it must be reached by some other method than that
adopted in this bill. But I frankly concede that if this bill
had been then in force one phrase in the Debs injunction would
not have been used, and at least one instance of judicial usurpa-
tion would have been prevented. The order in that case was
directed against certain defendants, who were named, and
others combining and conspiring with them, and then against
“ all other persons whomsoever,” In the use of this last phrase
I maintain that the court spoke beyond the limits of its power.
As to this a learned writer has said: ;

It is difficnit to see how such injunctions can stand the test of
pyecedent and principle. An injunction issues in a civil suit to any
party who has n complained of, at least, and has had notice of the
motion of his adversary. To be obliged to walt until the injunction
has Leen violated to determine against whom it was issued cught to
= cnough to show that it Is mot an injunction at all, but in the
natore of a police Prnclnmstlon putting the community in general in
peril of contempt if the gmclnmutlon be disobeyed. ourts of equity
were evidently not intended to possess such functions, and it must
be regretted that Judge Grosscup, in his most commendable eagerness
to offset the criminal inaction of Gov. Altgeld, should have been
forced to such a lo‘%nl anomaly. The power of a court to imprison for
contempt of its orders or of the persons of its judges is an arbitrary
one at best, and to stretch it as here in the time of disorders and
almost panic in the immediate vieinity would seem to show that the
court has been deserted by the calm gudlcial temper which should
g;vga)rs characterize its proceedings. 8 Harvard Law Review, p.

Mr. MOON of Pennsylvania. Is that the opinion of a court?

Mr. DAVIS of West Virginia. It is not. It is an extract
from the remarks of a learned commentator with reference to
that particular proceeding, and I may say that the Supreme
Court of the United States in no part of its decision in that
case countenances the part of the order which I have just
ccndemned. It was not brought in issue, for the reason that
the party who finally appeared before the Supreme Court was
a party named in the injunction and one as to whom this par-
ticular question could not arise.

TRADE DISPUTES,

The fourth clause of this bill, section 266e, is divided into
two paragraphs. The first provides that in a trades dispute no
injunction shall issue unless necessary to prevent irreparable
tnjury to the property or property right of the party making
the application, for which there is no adequate remedy at law;
and that this property or property right must be described
with particularity and the application must be verified. We
are told as-to this paragraph that it is infected with the
ineurable vice of being simply a reenactment of existing law,
and yet but a few moments ago we were assured that the
chief virtue of the Sterling substitute, or the so-called Aoon
bill, is that it is merely a reenactment and declaration of exist-
ing law or practice. The same characteristie, in other words, isa
virtue in the substitute, but a vice in the pending bill, I submit
that the same rule should be applied to both. This paragraph
is criticlzed because it provides that the writ of injunetion in
labor disputes shall be limited to the protection of property
and property rights, I am willing that the language of the
bill shall be tested by the decisions of the Supreme Court of
the United States and that by the decisions of that great court
this bill may be justified or by the same decisions it may be
condemned. What does that court say in the Debs case itself

on this question of jurisdiction in the issuance of injunctions?
A quotation of its language will show that it is perfectly true
that the first clause of the fourth section of this bill is simply
a declaration of an existing rule of law which the Supreme
Court has announeed. 2

Mr. STERLING.. Mr. Speaker, will the gentleman yield
there for a question?

The SPEAKER. Does the gentleman yield?

Mr. DAVIS of West Virginia. I have said I would not
yield, but I will.

Mr. STERLING. The gentleman is about to refer to the
Debs case?

Mr, DAVIS of West Virginia. I am, for a quotation only.

Mr. STERLING. No person was punished in the Debs case
who did not have actual notice of the injunction.

Mr. DAVIS of West Virginia. That is perfectly true, I
think; but I do not understand fhat the gentleman by that
question means to justify the portion of the Debs order which
was directed to the world at large.

Mr. STERLING. Not at all; and the gentleman can not
say from reading the opinion that the courts would have pun-
ished any person for contempt who did not have actual notice.

Mr. DAVIS of West Virginia. It may be that the Supreme
Court of the United States would not; indeed, I do not believe
it would have justified such a punishment. I have heretofore
cited the Debs case, however, as an illustration of the fact
that the inferior courts in issuing the writ of injunction have
at times transcended their power and should be curbed. [Ap-
plause. ]

Mr. STERLING. I agree with the gentleman that that part
of the order should not have been in the decree, but the gentle-
man does not pretend to criticize the court in punishing some
one who was either not a party or who did not have actual
notice?

Mr. DAVIS of West Virginia. Of course, I am not retrying
the Debs case; I am discussing House bill 23635 and the sub-
Jects to which it refers, and I say the first paragraph of the
fourth section of this bill does announce existing law; it is not
almed at the destruection of civil rights: it does not tear down
the pillars of the temple; it simply announces a rule of law
bearing no less sanction than the Supreme Court of the United
States. I read from the decision in the Debs case:

Something more than the threatened commission of an offense against
the laws of the land is necessary to call into exercise the injunctive
power of the court. There must Ee some interference, actual or threat-
ened, with property or rights of a pecuniary nature, but when such
interferences appear, the jurisdiction of a court of equity arises and is
not destroyed by the fact that they are accompanie% by or are them-
selves a violation of the eriminal law.

Mr. MOON of Pennsylvania. Will the gentleman yield?

Mr. DAVIS of West Virginia. I regret it, but I can not yield
further.

The SPEAKER. The gentleman declines to yield.

Mr. DAVIS of West Virginia. Before I leave that particular
topie, I find further sanction for the language of this bill in a
bill introduced by no less person than the ranking member of
the minority of the Judiciary Committee himself. The bill
introduced by the ranking member of the minority of the Judi-
ciary Committee, Mr. STERLING, on the 9th day of March, 1912,
with reference to the issuance of injunctions and temporary
restraining orders contains the language:

Provided, however, That if it shall be made to appear to the court or
Jjudge that delay will result in irreparable injury to property or property
right, the court shall so certify on the back of the application, and In
such case the injunction or restraining order may issue without notice.

And T think he will agree that the quotation I have read from
the decision in the Debs case is a correct statement as to the
limitation of the equitable power of injunction.

The second paragraph of section 2G6c of the bill is an ‘effort
to crystallize into law the best opinions of the best courts as to
those things which may be lawfully done in a trades dispute

without interference by injunction. This is criticized by the

minority as a proposal without precedent in legislative history,
but at the same time the minority say in their report upon the
bill that:

Most of the acts thus recited are in themselves not amenable to the
injunction process under existing law and practice. No tourt does or
would enjoin them.

Perhaps the most eareful and impartial study which has been
made of the guestion of trades disputes in recent years is the
Treatise on the Modern Law of Labor Unions, by W. A. Martin,
published in the year 1910. As against those who deny that
organized labor has any just grievance in this matter, I quote
the language of this learned writer in his preface, in which he
Says:

There is, however, a great lack of harmony in the decisions relating

to trade utes, and many of them, it is believed, are erroneous in
prideiple and oppressive and unjust to organized labor. In this cate-
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gory may be placed decisions which hold without qualification that
strikes or threats of strikes to procure the discharge or prevent the
employment of workmen are unlawful and c¢riminal, as being unwar-
rantable interference with the business of the employer, and an invasion
of the rights of the workmen against whom these aets are directed;
denying unions the right to exercise disciplinary measures in accgrd-
ance with their rules and by-laws, to compel insubordinate members to
join in a lawful strike or continue on strike after golnﬁ out; holding
that all picketing is unlawful ; enjoining unions at the instance of an
employer against whom a strike is in operation from giving strike pay
or u&i‘;\g its funds in furtherance of picketing; requiring defendants
against whom a writ of injunction, defective and ambiguous in its
terms, has been awarded, to ascertain—or, more pn:geriy speaking, to
attempt to ascertain—what is prohibited by reading the writ in connec-
tion with the bill.

If either statement be true, is it not an act of simple justice
to say so? An uncertain standard for eivil conduct or legal
remedy is a constant invitation fo misunderstanding and dis-
cord. When capital and labor clearly understand each other’s
rights, the first step on the road to industrial peace will have
been taken. This bill is intended to promote that under-
standing. With the laboring men the country over demanding
this reform; with Presidents and platforms, law writers, and
even judges agreeing that it is necessary, why should any man
be unwilling to grant this relief?

What reason is there for refusing to recognize the right of
the employer to discharge his workman and the right of the
workman to leave the service of his employer? These rights
are above and beyond control by any process of injunction.
Would any employer tamely submit to a court order which
compelled him to retain in his service a man whose labor was
no longer useful to him? Can any man be compelled to labor
against his will? If the employer breaks a contract by dis-
charging his employee, or if the employee breaks a contract by
Jeaving his employer, the remedy is an action for damages, The
process of injunction does not fit the case.

THE RIGHT TO STRIKE.

The right to strike has won its way against the judicial
opposition of a hundred years. In the earliest reported case in
England, that of Rex v. Journeymen Tailors of Cambridge
(8 Modern, 10) it was held that a combination to raise wages by
quitting work simultaneously was a criminal conspiracy and
indictable accordingly. It took an act of Parliament to wipe
this pernicious doctrine out of the English law. Many of the
States in this country, notably Alabama, Connecticut, Colorado,
Georgia, lllinois, Indiana, Lounisiana, Maine, Massachusetts, |
Michigan, Montana, New Hampshire, New York, North Dakota,
Oregon, Pennsylvania, Rhode Island, South Dakota, Texas,
West Virginia, and Mississippi, have forbidden by express
statute the use of force, violence, or intimidation in trades
disputes, but the right to strike and to persuade others by
peaceful means to join in doing so is now too well established
for argument. Of course, if that be true, gentlemen will say
again, Why legislate about it? The answer is found in such
orders as were issued by Judge Jenkins in Farmers' Loan &
Trust Co. v. Northern Pacific Railroad Co. (60 Fed., 803),
which Judge Harlan, sitting in the circuit court of appeals,
very properly rebuked in the ease of Arthur ». Oakes (63 Fed.,
310). His language is worth repetition. He said:

If an employee quits without cause, and in violation of an express
contract to serve for a stated then his quittlng would not be of
right, and he would be liable for any damages resulting from a breach
of his agreement, and Ferhaps. in some states of case, to criminal
prosecution for loss of life or limb by passengers or others, directly
resulting from his abandoning his post at a time when care and watch-
fulness were required upon his part in the discharge of a duty he had
undertaken to perform. And it may be assumed for the purposes of
this discussion that he wonld be liable in like manner where the
contract of service, by necessary implication arising out of the nature
or the circumstances of the employment, required not to quit the
gervice of his employer suddenlg, and without reasonable notice of his
intention to do so. But the vital question remains whether a court of

ulty will, under any circumstances, by Injunction, prevent one indi-

dual from guitt the personal service of another An affirmative
answer to this question is not, we think, justified by any aunthority to
which our attention has been called or of which we are aware. It
would be an invasion of one's natural liberty to compel him to work
for or to remain in the personal serviee of another. One who is placed
under such constraint is in a condition of involuntary servitude—a
condition which the supreme law of the land declares shall not exist
within the United States, or in any place subject to their jurisdiction.
Courts of equity have sometimes sought to sustain a contract for
services requiring specilal knowl or skill by enjoining aects or con-
duct that would constitute a breach of such econtract.

° - s * . * .

The rule, we think, is without exception that equ!t; will not compel
the actual, affirmative performance by an emplo of merely personal
services, any more than it will compel an employer to retain in his
personal service one who, no matter for what cause, is not acceptable
to him for=service of that character. The right of an employee engaged
to perform personal service to guit that serviee rests upon the same
basis as the right of his employer to discharge him from further
personal service. If the quitting the one case or the in
the other is in violation of the contract between the parties, the one
injured by the breach has his action for damages; and a court of

equity will not, indirectly or negatively, by mm:ha of an injunction

restraining the violation of the contract, ve per-

formance from day to day or the affirmative acceptanee of merely °

personal services. Relief of that character has always been regarded
as impracticable.

If newspaper reporis are correct, within the last 12 months
a similar injunction was issued from a court in the city of Des
Moines, Iowa, and was heralded as a new and valuable dis-
covery in the settlement of labor disputes. Can it be said
that men whose rights are so infringed upon have no grievance?

THE RIGHT TO PICKET,

Or take again the question of the right to picket. The lan-
guage of the bill with reference to “ picketing” is borrowed
from the English trades dispute act of 1906, and prohibits an
injunection against—

attending at or near a house or place where any person resides or
works or carries on business or happens to be for the purpose of
peaceably obtaining or communicating information, or of peaceably
persuading amy person to work or abstain from working.

So well does this express the current of American judicial
opinion on this subject that in Martin's Modern Law of Labor
Unions, to which I have referred, it is said:

This statute m.!git well be termed a codification of the law relating
to m?gcetui picketing as laid down by a majority of the American
co

To emphasize this statement, I ask your indulgenee while I
read two quotations of some length from Federal decisions. In
the ease of Pope Motor Car Co. v. Keegan et al (150 Fed., 148),
the court uses this language:

To interfere by violence, by threats, or by intimidation, with others
who are pursuing their natural and constitutiomal right to labor when
and where they please, is always wmngmand always unlawfnl. No
sense of personal wrong, however great, wever natural, or however
excusable, can justify snch interference. No offended sense of right,
as, for instance, that another is unjustly “ taking his job,” gives war-
rant to such interference. The strikers themselves are entitled to no
more rights than those whom they find working in their old places.
Individual freedom is the chief of the rights of justice. It ean not be
said that a job is held t by mutual consent. It ean not be claimed
by intelligent man that one helds his job whether his employer de-
gires it or no As well might we say that the workman, against his
will, can be held to service by his employer.

But nothing can be better settled, either in law, in conscience, or in
common sense, tham that every man may seek or refuse work where-
soever he will; that workmen may combine for their mutual advantage;
that they may persuade fellow workmen, or others, to leave thelr em-
ploavment; but such persuasion must be such as to by reason,
and not compel by threat or violence, or intimidation. One of the
forms of persuasion which, under proper circumstances, the law recog-
nizes as permissible, is * pleketing ™ % strikers; that is to say, the
detachment of men to suitable places for the purpose of coming into
semnnl relations with the new workmen, in order, if possible, to in-

uce them, by means gcgmceful argument, to leave the places which
they have en, for natural and proper reasons as may appeal
to men in such circumstances,

And again in Iron Molders® Union v. Allis-Chalmers Co. (166
Fed., 50), the rights of the parties to a trades dispute are
summed up as follows:

The right of the one to ade (but not coerce
a t certain terms is limited and conditioned by
to disspade (but not restrain) them from acce . For another
thing that must not be forgotten is that a strike Is one manifestation
of the cmgretition, the struggle for survival or place, that is imevit-
able in individualistic soclety. Dividends and wages must both come
from the joint product of eapital and ‘labor. And In the struggle
wherein each is seeking to hold or enlarge his ground, we believe it is
fundamental that one and the same set of rules should govern the
action of both contestants. For instance, employers may lock out (or
threaten to lock out) employees at will, with the idea that idleness will
force them to aceept lower wages or more onerous conditions; and
employees at will may strike (or threaten to strike), with the Idea that
idleness of the mglta.l involved will force employers to grant better
terms. These rights (or legitimate means of contest) are mutual and
are fair balanced against each other. Again, an employer of
molders, having locked out his men, in order to effectuate the purpose
of his lockout, may persuade (but not coerce) other foumdrymen not
to employ molders for higher wa or on better terms than those for
which he made his stand, and not to take in his late employees at all,
g0 that they may be forced back to his foundry at his own terms;
and molders, having struck, in order to make their strike effective may
persuade (but not coerce) other molders not to work for less wages
or u:dfer m fno::dltjonls than tth‘c]nl;'e for t}?ahtkﬁte they sgmf:k. a.ndt nottx;o
work for e em| er a 80 may oreed to G
them back into his 1’ou1|::‘tlmr§r at their own terms. Here, also, the rlﬁzts
are mutual and fairly balanced. the other hand, an emplo]yu, V-
ing locked out his men, will not be permitted, though it wounld reduce
their fighting stremgth, to coerce their landlords and grocers into
cutting off shelter and food; and employees, having struck, will not be
permitted, though it might subdue their late employer, to coerce dealers
and users into starving his business. The restraints, likewise, apply
to both combatants and are fairly balanced. These illustrations, we
believe, mark out the line that must be observed by both. In contests
ital and labor the only means of injuring each other that
are lawful are those that operate directly and immediatel
control and supply of work to be done and of labor to do i
directly affect the apportionment of the common for only at this
point exists the competition, the evils of which organized society will
endure rather than suppress the frecdom and initiative of the indi-
vidual, But attempts to injure each other by coercing members of
soclety who are not directly concerned in the pen controversy to
make raids in the rear can not be tolerated by organized society, for
the direct, the primary, attack is upon soci itgelf. And for the
enforcement of fhme mutual rights and restraints organized society
offers to both parties, equally, all the instrumentalities of law and of

ity.
am{\’tl{‘h respect to picketing as well as persuasion, we think the deeree
went beyond the line. The right to persuade new men to quit or de-
cline employment is of little worth unless the strikers may ascertain

the unemployed to
right of the other

upon the
thus

-
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who are the men that their-late employer has persuaded or is at-
tempting to persuade to accept employment. Under the name of per-
suasion, duress may be wused; but it is duress, not [persuasion. that
ghould be restrained and punished. In the guise of plcketing, strikers
may obstruct and annoy the new men, and by insult and menacing at-
titude intimidate them as effectually as by physical assault. But from
the evidence it can always be determined wlhether the efforts ef the
ickets are limited to getting into communication with the new men
or the purpose of presenting arguments and n]gpeals to their free
judgments. Prohibitions of persnasion and picketing, as such, shounld
not be included in the decree. Karges Furniture Co. v. Amalgamated
Wood Workers' Unlon (165 Ind., 421: 75 N. B, 877; 2 L. R. A. (N. 8.),
788) ; Everett-Waddy Co, v. T§gogrnphlcnl Union (105 Va., 188; b3
8 E, 273; 6 L. R. A. (N. 8.), 7192).

But compare with these words such expressions as the intem-
perate language of a Federal judge in the case of Atchison,
Topeka & Santa Fe Railway Co. v. Gee (139 Fed., 584), who
said: :

There is and can be no such thing as peaceful picketing any more
than there can be chaste vulgarity or peaceful mobbing or lawful
Iynching.

THE SECONDARY BOYCOTT.

Gentlemen say that the effect of this bill is to legalize the
so-called “secondary boycott.” I deny it. In the first place,
as the gentleman from Pennsylvania [Mp. WitsoN] has said,
the word *legalize” is misused. The bill does not pretend to
be a code governing the conduct of trades disputes. All that is
attempted here is to say that certain acts are not amenable
to the process of injunction, whatever other rights or remedies
may grow out of them; but within the acts enumerated by this
bill, the secondary boycott is certainly not included.

It is not surprising, however, that gentlemen should fall into
error on this subject when the courts themselves have not been
always clear. The Supreme Court of the United States, in the
late case of Gompers v. Bucks Stove & Range Co., calls atten-
tion to this conflict among the courts, and says:

The courts differ as to what constitutes a boycott that may be en-
joined. All hold that there must be a conspiracy causing irreri)amble
damage to the business or property of the complainant. Some hold that
a boycott against the complainant by a combination of persons not
immediatel& connected with him in business can be restrained; others
hold that the secondary boyeott can be enjoined where the conspiracy
extends not only to injuring the complainant, but secondarily coerces
or attempts to coerce his customers from dealing with him by threats
that unless they do they themselves will be boycotted. Others hold

that no boycott ean be enjoined unless there are acts of physical vio-
lence or intimidation caused by threats of physical violence.

What is the secondary boycott? It can be summed up in a
sentence as coercion in some form directed against a person
who is not a-party to the trades dispute, in order to force him
to join in injuring one of the parties to the dispute. It is a”
clear invasion of the rights of neutrals. The law recognizes the
fact that a man may employ whomever he chooses and may
be employed as long as he will. When the relation of employer
and employee ends, either may withdraw patronage or favor
from the other; either may announce to his friends that he has
s0 withdrawn; but neither can say to friend or foe that at
the risk of personal injury they must, though unwilling, join
in the conflict. :

The language of this bill is:
from ceasing to patronize or to employ any party to such d

frorg:t l;tecommending, advising, or persuading others by peacef
so to do.

Does anything less than this protect the fundamental and
constitutional rights of the parties concerned? I repeat that
the essence of the secondary boycott is coercion directed toward
a person not a party to the dispute. This bill does not counte-
nance coercion toward anyone, and least of all toward third
parties. I ask leave for another quotation from Martin’s Mod-
ern Law of Labor Unions, pages 107 to 109, to which I have re-
ferred, in support of this position:

It is lawful for members of a union nctin% by reement among
themselves to cease to patronize a person against whom the concert
of action is directed, when they regard it for their interest to do so.
This is the so-called * primary boycott,” and in furtherance therecof it
is lawful to circulate notices among the members of the unlon to cease
atronlzing one with whom they have a trade dispute, and to announce
heir intention to carry their agreement into effect. For instance, if
an employer of labor refuses to employ union men, the union has a
right to say that its members will not patronize him. * * =
n a preceding chapter it has been shown that in aid of a lawful
strike, it is lawful to use peaceable persuasion and argument to induce
other workmen in the employ of the person sgainst whom the strike
has been declared, and not bound by contract for a definite term, to
quit his service or to induce other workmen not in his employ not to
enter his service. There is practically no dissent from t.b?a doctrine,
and by parity of reasoning it is not unlawful for members of a
union or their sympathizers to use, in aid of a justifiable strike, peace-
able argument and persuasion to induce customers of the person
against whom the strike Is in operation to withhold their patronage
from him, although their purpose in so doing is to injure the business
of their former employer-and constrain him %o yield to théir demands;
and the same rule applies where the employer has locked out his em-
ployees. These acts may be consummated direct communieation or
through the medium of the press, and it is only when the combination
becomes a conspiracy to injure by threats and coercion the proper
rights dfl' another that the power of the courts can be Invoked, The
vital distinction between combinations of this character and boycotts
is (hat here mo coercion is present, while, as was heretofore shown,
coercion is a necessary element of a boycott. -

ute, or
means

REQUIREMENT OF PEACEFULNESS.

It will be seen that all throughout the section there runs the
requirement of peacefulness. Foree, violence, intimidation,
fraud, coercion—none of these will any man seek to justify,
whether they be used in a trades dispute or elsewhere. They
have occurred; no doubt they will oceur again; but it is only
fair to say that in many cases where they might have been
anticipated they have not occurred at all; and I believe it
equally fair to say that in many a labor dispute where turmoil,
strife, and violence have arisen not the laboring men them-
selves, but lawless men in no way connected with them have
seized the opportunity and the pretext to break the bonds of
law and order. Lawless and criminal men have attached them-
selves to the organizations of workingmen, as they have done to
every organized unit of human society since history began. But
I for one will never believe that the great body of werkingmen
of this country—those who in the language of Jesus, the son
of Sirach, “maintain the fabric of the world” and without
whom “shall not a city be inhabited "—are any less devoted to
free institutions, any the less friends of established order, any
the more ready to violate the law than those of other occupa-
tions or different opportunities. Well might we tremble if it
were otherwise, g

Look at the English coal strike—happily, just ended. I read
only the other day in a dispatch from London that the anarchist
leaders are disgusted with what they are pleased to call the
tractability of English toilers. Can history parallel their con-
duct? Nearly 2,000,000 workers out and not a single serious
act of violence—nay, not an angry word spoken against the
monarchy.

Read the address issued on the 13th of April last by the offi-
cers of the Anthracite Mine Workers to their men. It says:

The unanimous response of the anthracite mine workers to the sus-
pension order and the peaceful manner In which they have conducted
themselves since they ceased work, April 1, are most gratifying.
Every colliery is idle; each and every man composing the great army of
mine workers, numbering 170,000, ceased work. They will remain idle
until a settlement of the wage secale is reached. The success of a
movement of this kind, however, depends largely upon the orderly, law-
abiding manner in which each and every man conducts himself.

And then the address goes on to warn the men to—
beware of any who counsel to violence in any form—

and calls npon them fo conduct themselves in a law-abiding
manner.

I denounce as a libel upon American citizenship the assertion
that the laboring men of this country are ever ready at the word
to break into lawlessness or that they sympathize with those
who do. And I pity the man who takes such counsel of his
fears as to be unwilling to recognize and accorC to them by
statute and in practice the full use of every legitimate weapon
of offense or defense in all trade wars and the untrammeled
exercise of every constitutional right. Not to do so is but to
furnish to the demagogue and the agitator a genuine grievance
to be magnified and a ready means with which to fan the flames
of discontent, hatred, disorder, and violence. Let us see to it
here and now that no such pretext hereafter shall remain to

im,
bim CLASS LEGISLATION.

It has been suggested by those opposed to section 200c of
this bill that it is class legislation. Such an assertion mistakes
the meaning of the term. It is not legislation which confers
upon the employer or the employee or upon those seeking em-
ployment any immunity or privilege which others do not enjoy,
nor does it take away from either employer or employee any
right which others might exercise. It does not even undertake
to codify the rights of employer and employee in trade disputes,
a thing which has been done elsewhere and may, soon or late,
have to be done here.

It does undertake to regulate to a limited extent the pro-
cedure in cases arising from such disputes, but in doing so it
simply announces rules common to other cases in equity, and
it does declare that certain acts lying within the rights of the
parties shall not be infringed upon by any injunction. Had
these rules of procedure been uniformly followed, as they should
have been; had these rights been uniformly recognized, as they
should have been, there would have been little demand for this
legislation, and less reason for its enactment; but the mere
fact that it relates, in part, to a certain well-recognized class
of cases makes it smack no more, perhaps not even so much, of
class legislation as a dozen statutes already on the books.
What, for instance, of the liability act as to common carriers
and thelr employees, which affects both the rights and the reme-
dies of those who stand in that relation; what of the proposed
compensation acts for workmen employed by the Government
or by the railroads; what, indeed, of the interstate commerce
act itself, which defines the relative rights between the shipper
on the one hand and the carrier on the other, and prescribes




1912.

CONGRESSIONAL RECORD—HOUSE.

6441

‘their remedies? In this sense, what are your factory laws but
class legislation for the benefit of mill hands; what your
eight-hour day, your children’s bureau, and so on down the
-long list of laws aimed to give relief for specific evils where
relief is needed? I repeat that it is no objection to any law
that it is intended to right the wrongs of any class, race, or sec-
tion of society, so only it gives no more than equal and exact
justice. Class legislation, in the vicious sense of the word,
-means special privilege, and special privilege only, and against
.this the Democratic Party has sworn eternal and unending
war. This is both the letter and the spirit of the declaration
made in the Democratic platform that—

We believe that the parties to all judicial proceedings shounld be
treated with rigid impartiality, and that Injunctions should not be
issued in any cases in which injunctions would not issue if no industrial
dispute were involved.

And this is the thought which underlies that provision of the
bill forbidding an injunction against—

any act or thing which might lawfully be done in the absence of such
dispute by any party thereto.

CONSTITUTIONALITY.
It has been hinted, not argued, that this measure goes beyond
the constitutional power of Congress as to the courts. Time
does not permit a discussion of this phase of the matter. I
must content myself with a mere quotation again from the
Supreme Court of the United States in the case of In re
Robinson (19 Wall,, 505), having reference to the power to
punish for contempt:

The power has been limited and defined by the act of Congress,
March 2, 1831, and the act in terms applies to all courts; whether it
can be held to limit the authority of ‘the Supreme 'Court, which derives
its existence and powers from the Constitution, may perhaps be a matter
of doubt, but that it applies to the circuit and district courts there
can be no questlon, These courts were created by act of Congress.
Their powers and duties depend upon the act calling them into existence
.or subsequent acts extending or limiting thelr jurlsdiction. The act
of 1831 is therefore to them the law specifying cases in which sum-
mary punishment for contempt may be inflicted.

CONCLUSION.

It is easy to be aphoristic on this whole subject. It is less
trouble to deny the existence of any evil than to search it out
and find means for its correction. It involves little effort to
content ourselves with generalities—to declare in favor of the
stability of the courts, the preservation of law and order, and
the integrity of judicial power as essential to the peace, order,
and well-being of civilized society. With such a declaration,
no sane man can disagree. The courts of justice are, indeed
and in truth, the bulwark of our liberties, and the Democratic
platform well declares that—

we yield to mone in our purpose to maintain their dignity.

On the other hand, there are those who, recognizing the need
of reform, are ready to rush headlong after so-called remedies,
which when put to the test will only aggravate the disease they
are supposed to cure. With those who believe that by applying
the doctrine of the recall to judicial officers the courts will be
elevated, justice promoted, or free government made secure, I
must differ—respectfully I hope—but none the less with all the
vigor I can command. Herodotus tells us that King Cambyses,
displeased at one of his judges, Sisamnes, for his giving of an
unrighteous sentence, slew and flayed him, and cutting his skin
into strips, stretched them across the seat of the throne whereon
he had been wont to sit when he heard causes. Having so
done, Cambyses appointed the son.of Sisamnes to be judge in
his father's room and bade him never forget in what way his
seat was cushioned. This was the recall with a vengeance.
But how much more unlucky the father or unhappy the son
than would be any judge of sensitive honor over whose head
there hang suspended the sword of dismissal in disgrace for any
decision unpleasing to the popular will?

When the great Chief Justice John Marghall uttered his
solemn and oft-quoted warning against an ignorant, a corrupt,
and a dependent judiciary, he rightfully drew no distinction as
to evil eminence between the three vices named, nor can I do
g0, unless indeed the poison of dependence be the most deadly
of all. An ignorant judge may be informed, a corrupt judge
may be detected and exposed, but a judge cowed into impotence
or tempted to excess by dependence upon the constant favor of
the appointing power or the continued smile of public approval

_is of all men most pitiable and most dangerous.

In an apparent effort to out-Herod Herod, a distingunished ex-
President—eager as always to be newer than the newest, more
original than the most original, and more progressive than the
most advanced—has treated us to a variation of this theme and
soberly proposes that in certain causes the decisions of the
courts shall be reheard and revised by popular vote. The end
sought by such a proposition from such a source is to accom-
plish what no other American has ever accomplished, and what
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patriots like Washington, and Jefferson, and Madison, and
Monroe, and Jackson did not attempt, what Grant failed to at-
tain, and what McKinley would have refused to consider had
he lived. It is not a case surely where the end justifies the
means, but at least it explains it. If a third term in the
Presidency would be extraordinary and unique, the recall of
Judicial decisions would indeed be unique and extraordinary.
But to those who think that this particular idea is actually new
and because new is necessarily progressive, I commend the lan-
guage of a great man, who, speaking of the forms of govern-
ment, said that there is a—

form of democracy in which not by law, but the multitude have the
supreme power and supersede the law ny their decrees. This is a
state of affairs brought about by the demagogues, for in democracles
whdl;:h are subject to the law the best citizens hold the first place
and” there are no demagogues; but where the laws are not supreme
there demagogues spring up. - For the gople becomes a monarch and
is many in one; and the many have the power in their hands, not
as individuals, but collectively. And the people, who is now a monarch
and no longer under the control of law, seeks to exercise narchial
sway and grows into a despot; the flatterer is held in honor; this
sort of democracy being relatively to other democracies what tyranny
is to other forms of monarchy. The spirit of both is the same, and
they alike exercise a despotic rnle over the better citizens. The decrees
of the voters correspond to the edicts of the tyrant, and the dema-
gogue s to the one what the flatterer is to the other. Both have great
power, the flatterer with the tyrant, the demagogue with demoeracies
of .the kind which we are describing. The demagogues make the
decrees of the gmﬁle override the laws, and refer all things to popular
assembly. And therefore ths‘eiy oW at, because the people have
all things in thelr hands, an tﬁe hold in their hands the votes of
the people, who are too ready to listen to them. Further, those who
have any complaints to bring against the magistrates say * let the
people be judges'; the people are too hsl.i:py to accept the invitation,
and so the authority of every office is undermined. Such a democracy
is fairly open to the objection that it is not a constitution at all, for
where laws have no authority there is no constitution. The law ought
to be supreme over all, and the magistracies and the government should
judge of particulars.

Strange to say, these words were not written by an American
statesman in criticism of the speech of a presidential candidate
at Columbus, Ohio. They were uttered 2400 years ago by
Aristotle, the wisest of the Greeks. .

Believe me, there is a surer and a safer road. “If judicial
processes may be abused, we should guard them against abuse.”
If in the multitude of precedents and the clash of conflicting
interests the courts have wandered from the path, let us reso-
lutely call them back to it and by a statute such as the biil
under discussion let us say: “ This is the way; walk ye in it.”
Criticism of the courts is rife; let us disarm it.

I desire, Mr. Speaker, in conclusion to content mysecif by
quoting with approval the language of the great Italian states-
man, Cavour, who said:

1 ant not an alarmist; nevertheless, without being one, I think we
can see at least the possi'blllty, if not the probability, of stormy times.
Well, gentlemen, if you wish to take precautions agalnst these stormy
times, do you know the best way? It is to push reforms in quict
times, lto reform abuses when these are not forced upon you by
extremists.

MESSBAGE FROM THE SENATE,

A message from the Senate, by Mr. Crockett, one of its clerks,
announced that the Senate had passed the following resolution:

Resolved, That the Secretary be directed to request the House of
Representatives to return to the Senate the bill (H. R. 20840) fto
provide for deficiencies in the fund for police and firemen’s pensions
and relief in the District of Columbia.

The message also announced that the Senate had agreed to
the report of the committee of conference on the disagreeing
votes of the two Houses on the amendments of the Senate to
the following bills:

H. R.18954. An act granting pensions and increase of pen-
sions to certain soldiers and sailors of the Civil War and certain
widows and dependent children of soldiers and sailors of said
war;

H. . 18337. An act granting pensions and increase of pensions
to certain soldiers and sailors of the Civil War and certain
widows and dependent children of soldiers and sailors of said

war;

H.R.18335. An act granting pensions and increase of pen-
sions to certain soldiers and sailors of the Civil War; and

H. R. 18955. An act granting pensions and increase of pensions
to certain soldiers and sailors of the Civil War and certain
widows and dependent children of soldiers and sailors of said
WAT.

The message also announced that the Senate had insisted
upon its amendment to the bill (H. R. 17681) making appro-
priations to provide for the expenses of the government of the
District of Columbia for the fiseal year ending June 30, 1913,
and for other purposes, disagreed to by the House of Representa-
tives, had agreed to the conference asked by the House on the
disagreeing votes of the two Houses thereon, and had appointed
Mr. GALLINGER, Mr. CugTis, and Mr, Fosrer as the conferees on
the part of the Senate.
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The message also announced that the Senate had disagreed
to the amendment of the llouse of Representatives to the bill
(8. 5930) to extend the time for the completion of dams across
the Savannah River, by authority granted to Twin City Power
Co. by an act approved February 29, 1908, had asked a confer-
ence with the House on the disagreeing votes of the two Houses
thereon, and had appointed Mr. N¥iLson, Mr. BourxEg, and Mr,
FrercHER as the conferees on the part of the Senate.

REGULATION OF INJUNCTIONS.

Mr. CLAYTON. Mr. Speaker, may I inquire how much time
the gentleman from Illinois [Mr. Sterrine] has consumed on
his side?

The SPEAKER. The gentleman from Illinois has consumed
75 minutes. it

Mr. CLAYTON. How much has he remaining?

The SPEAKER. He has consumed exactly half of his time—
one hour and a quarter,

Mr. CLAYTON. So he has an hour and a quarter remaining.
How much time has been consumed on this side?

The SPEAKER. The gentleman has 59 minutes left.

Mr. CLAYTON. I ask the gentleman from Illinois to con-
sume at least 30 minutes of his time,

Mr. STERLING. I yield 80 minutes to the gentleman from
Minnesota [Mr. Nyr].

Mr, NYE. Mr. Speaker, I am sure we all recognize the grave
importance of the subject now before us. Whether the bill itself
is so far-reaching in its importance as some think it is or not,
the subject before the House s one, the importance of which
can not be overestimated. Whatever may be the consequences
of our action to us personally, we have no right to shrink from
that duty which devolves upon us to deal with the subject as
ite importance requires. Daniel Webster, in his eulogy of
Judge Story, said:

_Justice is the great interest of man on earth. It is the ligament
that holds civilized beings and civilized nations together; wherever
ber temple stands, and so long as it is duly honored, there is a foun-
dation for social security, general happiness, and the progress and
improvement of our race. And whoever labors upon that temple with
usefulness and distinction ; whoever helps to clear its toundsfioua. to
strengthen its gillars. to adorn its entablatures, or helps to raise its
august dome still higher in the sky, connects himself in name and
fame and character with that which is and must be as durable as the
frame of human society.

We deal with the great principles of justice to-day, and per-
haps only time will tell whether our action shall add strength
and beauty to this great temple of justice, of which Webster
spoke, or whether its tendency shall be to weaken, and perhaps
finally destroy, that which is sacred to all men, and mofe so to
the laboring and toiling masses of this country than to any
other class in the world.

We may differ, and honestly differ. But we should face this
issue just exactly as it is, The real issue here has not been,
I think, frankly presented—the issue which involves, as many
think, the industrial and social well-being of the country, and I
may say its political well-being also. The real issue has not
been presented to-day. Let us fairly consider it and let us
know what it is. .

The long hearings that were had before the Committee on the
Judiciary upon the subject of injunctions and contempt of court
were not had upon this precise bill that is now presented. The
real contention of organized labor, as I understand, or the
representatives of organized labor, is that there should be a
radical change in the administration of the law, or in the in-
terpretation of the law, and that the courts have encroached
upon the fundamental rights of the citizen.

The Pearre bill, which was before Congress for several ses-
sions, contained radical provisions to the effect that the right
to do business, or the good will in business, was not such a
property right as would authorize the issnance of an injunc-
tion. It contained apother radical provision—that an act com-
mitted by several persons jointly should not be regarded as crim-
inal or a violation of the law and should not authorize the right
of injunction unless the act when committed by a single indi-
vidual wonld be so regarded. These are essential and vital
contentions, which, as I understand, the distinguished leaders
of labor organizations have insisted upon.

I am not able to subscribe to these provisions, but these were
the main provisions contended for, and the Wilson bill, intro-
duced by the distinguished gentleman from Pennsylvania [Mr.
Wirson], was really the bill which contained the provisions
in the Pearre bill which I have referred to and which we con-
gidered in the Judiciary Committee. The Wilson bill was sub-
stantinlly the Pearre bill. I think the issue presented by or-
ganized labor should be fairly met and Congress should deter-
mine this great issue, for it is a great issue. If it be true that
the law has been perverted and the courts have transgressed

their authority on the equity side of their jurisdiction and to
the defriment and oppression of the workingmen of America,
that ought to be known. DBut this bill is far from the Wilson
bill or the Pearre bill. Evidently the majority of the com-
mittee thought the demands of organized labor too radical and
they reported in its place the bill now under consideration.

I do not know just why this bill was finally agreed upon by
the majority of the committee and the Wilson bill so summarily
disposed of, but this bill was at any rate substituted. There
are some provisions in the present bill which are good, no doubt.
If there is any means of correcting and improving the equitable
procedure in the courts to the end of securing a greater degree
of justice, I am certainly in favor of it. The great problem, it
seems to me, is this, on the one hand to prevent abuses of the
writ and on the other hand to leave in the conrts all necessary
pewer to prevent wrongs which nothing but a court of equity
can prevent,

I know there has been much discussion here concerning the
abuse of the writ. I do not care to enter into it. I know that
labor leaders claim, and honestly claim, no doubt, that there
have been numerous abuses. I know that the majority of the
commiftee claim that there have been numerous abuses. In the
long hearings we have had it seems to me there has been an
almost total failure to show such abuses, although I have no
doubt there are some and perhaps many. But even if there are,
can we afford to change the administration of equityms it has
been recognized for centuries? Is it safe to do so for the pur-
pose of correcting whatever individual abuses there may be?

For my own part I have been reared and taught to respect,
not alone justice in the abstract, but the human instrumentali-
ties of justice through which it must be administered. And I
believe in the courts; that judges are human; that they make
mistakes; are sometimes governed too much, it may be, by
passion I do not doubt, because I know that human nature
is itself fallible. But I do contend that in the judiciary, with its
courts seattered over the broad land in every locality, State and
county, almost, as they are, with judges educated in the law and
whose habits of thought lead them to study carefully questions
coming before them, to ascertain the facts and reach frue con-
clusions, we find the strongest element of national safety and
stability. I claim that we have in the great judiciary of the
American Nation our final hope and anchor. Whatever storms
or danger the old ship of state may encounter, the judiciary
will be the anchor and hope of the American people. [Ap-
plause.]

This House, sir, may be swayed by passion or prejudice, and
go may the Senate, and so may the Executive. Buf, generally
speaking, in the country at large, with this seattered judiciary
of men who are high minded, men of integrity, honor, and
learning, passion does not and can not sway the courts. It is
the great steadying and conservative force of the Nation. In
its preservation, its dignity, its honor, and its strength every
honest citizen is concerned, the working classes most of all.

I say, therefore, Mr. Speaker, let us proceed with the utmost
eaution in any changes we may make in the law governing
this great eguity jurisdiction. Its function is to prevent wrong,
and no one desiring to be free from any wrongdoing ought to
fear it.

There are two principal criticisms upon the bill, which I
will mention in the limited time I have. First, it seems to
regulate the administration of eguity rather according to the
parties to the suit than the wrongs sought to be righted. In
other words, the benefits sought are partial, and limited to that
particular class of people who have been referred to in this
debate as the working people of the country. I do not think
the working people want specinl legislation, and no one, it
seems to me, can read the bill and see how it emphasizes labor
disputes and labor troubles without feeling that it is a bill
shaped rather to accommodate certain parties than to deal
with great principles applicable to everybody.

The second eriticism is that it attempts to point out in ad-
vance those particular acts which shall not be enjoined. No
human foresight or intelligence can do this with safety. It
enumerates certain acts which are not now ordinarily the
subject of injunction, but they are aets which under some cir-
cumstances may be vicious and dangerous to society.

My esteemed and learned colleague [Mr. Moox of Pennsyl-
vania] pointed out in the report which we have signed where
our courts have emphaasized and called attention to the fact
that an act innocent under some circumstances may be wrong-
ful in others, and this bill attempts to make the whole ques-
tion dependent upon an act which may be innocent of itself
but may constitute a step in a conspiracy that would be sub-
versive of all law and order and all that is essential to private
rights or social safety. I take the ground that we had better
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Jleave this great function of equity, imperfectly though it may
be administered, than to attempt in our human intelligence to
point out the specific acts which shall authorize a court of
equity to act.

Mr, HUGHES of New Jersey. Will the gentleman yield?

Mr. NYE., I will; but I think my time is about out.

Mr. HUGHES of New Jersey. I do not want to take up the
gentleman's time, but does the gentleman think whether an act
is eriminal or not should be left to the discretion of the courts,
rather than an attempt on the part of the majority to set those
acts down?

Mr. NYE. I will say to the gentleman I see no way in the
world in the practiéal administration of justice but to place in
some human functionary the decision of the question whether
the act is criminal or not, and that is the province of equity.
Equity is that great conscionable side of the court whose prov-
ince it is to prevent wrongs rather than to punish them. I be-
lieve that as civilization advances it has become necessary and
will continue to become necessary, perhaps, to extend this
equitable function rather than to curtail it. The individual
judge is responsible to his community and to his Stafe and to
his country for any abuse of such necessary discretion. I will
insert at this point in the Recorp certain observations of the
minority, as follows:

The second paragraph of section 266C contains, to our mind, the
most vicious proposal of the whole bill. It enumerates certaln g c
acts and provides that no restraining order or injunction shall pro-
hibit the doing of them. Most of the acts thus recited are in them-
selves not amenable to the injunction ;ijroceas under existing law and
practice. No court does or would enjoin them, but to declare by law
that these acts ghould under no elrcumstances be restrained, we do
not hesitate to say, Is a proposal without precedent in the legis-
lative history of this country. No legislature has ever proposed that
any act, however Innocent itself, should be sanctified irrespective of
the motive or purpose of the actor. * No conduct,” says Mr. Justice
Holmes in Aiken v. Wisconsin (195 U. 8., 194), “ has such an absolute

rivilege as to justify all possible schemes of which it may be a part.

hie most innocent and constitutionally protected of acts or omissions
may be made a step in a eriminal plot, and if it is a step in a plot
neither its innocence nor the Constitution is sufficient to prevent the
punishment of the plot by law.”

The majority have guoted various decislons In which particular acts
under the plead[gcfga presented to the court were held lawful and their

rohibition denled. The same acts under other circumstances have

n held unlawful and enjoined by the very courts, and in the course
of the very decisions which the majority cites. Thus In Arthur o.
Oakes (G3 Fed. Rep., 310) Mr. Justice Harlan is quoted to sustain
the proposition that no man can injunction be required to perform
personal service for another, and in that decision Justice Harlan
eliminated from the injunction the words * and from so quitting the
service of the sald receivers with or without mnotice as to eripple the prop-
erty or prevent or hinder the operation of said rallroad.” The majority
must observe, however, that Mr. Justice Harlan likewise held, * Bnt
different considerations must control in respect to the words in the
same paragraph of the writs of injunction, and from combining and
conspiring to quit with or without notice the service of said recelvers
with the object and intention of cripplinﬁ the pr?lperty in their ecuos-
tody or embarrassing the operation of sald railroad.” Thus the same
act of quitting is lawful under one set of circumstances and unlawful
under another, because the concerted action in the first instance, in
the opinion of Mr. Justice Harlan, *is a very different matter from a
combination and mm;?iracy among employees with the object and in-
tent not simply of quitting the service of the receivers because of the
reduction of wages, but of cril{lpiln the propm? in their hands and
embarrassing the operation of the rallroad.”

The majority undertakes to prescribe a set rule forbidding under
any circumstances the enjoining of certain acts which may or may
not be actuated by a malicious motive or be done for the purpose of
working an unlawful injury or interfering with constitutional rights
of employer and emploiree. In the same opinlon Mr. Justice Harlan
points out the impossibility of preseribing a set rule of this character
and says, * The authorities all agree that a court of e?ul!,y should not
hesitate to use its power when the circumstances of the particular
case in hand require it to be done in order to protect rlghts of prop-
erty against irreparable damage by wrongdoers. It is as Justice Story
said, *because of the varying cirenmstances of cases that courts of
equity constantly decline to lay down any rule which shall limit
their” power and discretion as to the particular cases in which such
injunction shall be granted or withheld,"” and the authority pro-
ceeds, * there is wisdom in this course, for it is impossible to foresee all
the exigencies of society which may require their aid and assistance
to protect rights or redress wrongs. The jurisdiction of these courts
thus operating by special injunction is manifestly indispensable for
the purposes of social justice in a great varlety of cases, and there-
fore should be fostered and uBheld by a steady confidence.” Story,
Equity Jurisprudence, sec, 9591 ; Arthur v. Oakes, 63 Fed., 328,

Among the acts which the second paragraph of section 266C declares
shall not be restrained is to prohibit any person or persons to termil-
nate any relation of employment, or from ceasing to l;]:e:'l'm'm any work
or lahor or from recommending or persuading others by peaceful means
g0 to do; of peaceably persuading any person to work or to abstain
from working, or from ceasing to patronize or employ any party to
such dispute or from recommending, advising, or persunading others by
peaceful means so to do”; ete.

While many of these acts are in themselves entirely harmless and
would never be enjoined by any court, yet under certain eircumstances
the same acts might become a weapon of lawless and destroctive in-
dustrial warfare demanding the protection of the courts, this section
wounld prevent the issuance of the Injunction in the Debs case (In re
Debs, ]Pﬁﬂ U. 8., 664) ; It would prevent the issuance of the injunc-
tlon in Toledo & Ann Arbor v. Pennsylvania Co. (54 Fed., 730); it
would prevent the issuance of any injunction to restraln either work-
men or employers who were the objects of the most viclous form of
boycott that has been passed upon by the courts, or ecan be devised
by the ingenuity of boycotters., It changes the remedics by which

the Sherman Act may be enforced, inasmuch as if any of these acts
enumerated in section 266C were the means emgloyed to enforce the
restraint of trade or to damage the interstate business of any indi-
vidual or corporation mno Injunction eould be obtalned either by a
private individual or by the Government against such acts.

In the Debs case a combination sought to paralyze the rallroads
of the United States and prevent the carrying of the mail until the
railroad companies would agree not to haul Pullman cars because of
a controversy between the Pullman Co. and certain of its employees
who were not in the cmgloy nor in any way related to the rallroad
companies. It is true there were acts of violence, but the general
scheme was one of persuading all employees of the railroad companies
to quit until the demands of the boycofters and strikers had been
complied with,

In the Toledo & Ann Arbor case the famous rule 12 of the brother-
hood provided that none of its members should handle the cars of any
carrier with which members of the brotherhood were in a dispute. In
that case the brotherhood employees of the Pennsylvania refused to
handle cars of the Toledo & Ann Arbor becanse of a dispute between
that road and some of the brotherhood, and they threatened to quit
the service of the Pennsylvania road unles it agreed to violate the
provisions of the interstate-commerce act by not affording equal facill-
ties to the cars of another road. No violence was threatened. The
brotherhood merely undertook to * peacefully persuade” the Pennsyl-
vania company not to handle the cars of the other road under a threat
of leaving their service—a thing which they had a perfect right to do
to better their own condition, but not for the purpose of compelling the
Pennsylvania Railroad Co. to violate the law.

The majority report quotes at length from the ecase of Pickeit wv.
Walsh (192 Mass., 572?, “and refret the necessity of limiting the

uotations, because the whole opinlon could be studied with profit,”

e igjree with the majority that the whole opinion could have becn
studied with profit, since it condemns forms of * peaceful persuasion "
from which the majority would withdraw equitable intervention.

ing of the case before it, it says: “ It is a refusal to work for A,
with whom the strikers have no dispute, because A works for B, with
whom the strikers have a dispute, for the purpose of forcing A to
force B to yleld to the strikers’ demands. * * * It Is a combina-
tion by the union to obtain a decision In their favor by forcing other
persons who have no interest in the ‘dispute to force the employer to
decide the dispute in their favor. Such a strike is an interference
with the right of the plaintiffs to pursue their calling as they think
best. In our opinion, organized labor's right to coercion or compul-
sion Is limited to strikes against the persons with whom the person has
a trade dispute ; or, to put it In another way, we are of the opinion that
a strike against A, with whom the strikers have no trade dispute, to
compel A to force B to the strikers’ demands is unjustifiable interfer-
ence with the right of A to carry on his calling as he thinks best.
Only two cases to the contrar{ have come to our attention, namely,
Bohn Mauufacturlnqﬂ(}o. v, Hollis (54 Minn,, 223) and Jeans Clothing
Co. v. Watson (168 Mo., 133)."

This case which the majority believe could be “ studied with profit "
is squarely against the proposal of their bill, and the two cases alluded
to as being the only ones known to the court contrary to such view,
for both ve been overruled. Bohn Manufacturing Co. {54 Minn.,
223} was overruled in Gray v. Building Trades Council (91 Minn.,
171). The second case is alluded to by the ma&ortty of the committee
in support of its contentions and the majority declare the logic of the
court in that case * a%pears unanswerable.” This * unanswerable ™
logic was overruled by the Supreme Court of Missourl in Lohse Patent
Door Co. ¢v. Fuel (215 Mo., 421).

The ma]orit&' report also quotes in support of their contention from
Vagelahm v. Gunter (167 Mass., 92), saying, * Justice Holmes, now
of the Supreme Court of the United States, delivered the opinion."” *
The opinion was delivered by Mr, Justice Allen and is squarely afa{ust
the contention of the majority, Mr. Justice Holmes having delivered
a dissenting opinion in which he stood alone. The majority have been
driven to the necessity of quoting from other dissenting opinions in
support of their opposition, and to these we do not deem it necessary to
glve attention.

It is said by the major!ltty that no question of constitutionality is
involved. We submit that the measure is to be construed, as it evi-
dently is, to prevent the application of injunetive relief to certain acts
in disputes between employer and employee which may be part of a
scheme or plan to work irreparable injury, which aets could be en-
joined in_any other department of litigation, it is obvious that the
parties affected would be denied the egual protection of the law and
due Tgrocess of law, coming well within the rule laid down In Connelly
0. e Union Sewer Pipe Co. (184 U. 8., 540) ; Goldberg wv. Stable-
men's Unlon (149 Cal., 429) ; Plerce v. Stablemen’'s Union (156 Cal.,
70) ; and Niagara Fire Insurance Co. v. Cornell (110 Fed., 816).

We do not consider ithe English act of 1906, which is :iuoied by the
majority as a precedent for some of its proposals. There is no paralle!
whatever between the conditions at which the English act is aimed
and the fundamental restrictions of the organic law of this country
having no similitude in the constitution of the British Empire. The
peculiar privileges conferred upon trades-unions by the Hnglish act
of 1906 are accompanied by disabilities and eriminal provisicns of so
drastic a nature that if they were offered as any part of the legislation
of this country we should deem it our duty to oppose them in the
interest of all workingmen.

We agree with the majority that * liberty and more of it is safe in
the hands of the workingmen of the country.” We are convineed of
the merit and truoth of that contention. We do not, however, believe
that liberty is advanced in the person of any citizen by stripping him
of remedial protection through t])wcesses which have received the de-
liberate and mature approval of the English-speaking race during all
the centuries of Its history. We can not believe that the due protection
of person and property under constitutional guaranties and by rem-
edies tested by time is “ an impediment to progress,” or that the de-
struction of the essential remedies by which person and nm%crt receive
protection is “a great social advance.” We believe with the President
of the United States, In a famous statement made by him manf years
gince to the American Bar Assoclation, * It will not be surprising if
the storm of abuse heaped upon the Federal courts and the politieal
strength of Federal groups, whose plans of social reforms have met
obstructions in these tribunals, shall lead to serious efforts, through
legislation, to cut down their jurisdiction and cripple their efficiency.
If this comes, then the responsibilitg for its effects, whether good or
bad, must be not only with those who urge the change, but also with
those who do not strive to resist its coming.” (Address to American
Bar Assoclation at Detroit, 1895.) § i
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I believe the world is advancing. I believe it is getting better.
I am glad that this opportunity has come on the floor of this
House for every man to meet and honestly consider this great
question. The world is moving, and it is moving in a more
fraternal and humane spirit. Law is crystallized public opinion.
Silently, slowly, but ever surely, it springs from the public mind
and conscience and finds its way to the statute books. Indus-
trially, socially, and politically this potent influence is at work.
It is more fraternal than heretofore. Your workmen's com-
pensation bill, which will soon come before the House, marks a
new era in the history of this country, no matter whether it be
passed in its exdet form or not. The legislation for safety ap-
pliances, children’s bureau, shorter hours, and improved condi-
tions of labor, generally, all point to better days. Greater than
parties, greater than party success, and greater even than any
legislation we can enact is this mighty influence. I have more
confidence in its potency than in legislation which, like this bill,
seems to interfere with great equitable principles and with the
equitable administration of the courts of the country. I believe
we are moving in the right direction.

Some of us may go down, and quite possibly I may, because
I oppose this legislation which organized labor, under its leader-
ship, to-day insists should be enacted. If I could be convinced
that such legislation is wise or right, no one would more cheer-
fully support it. My personal and political interests would be
served by supporting it, if I were to be governed by these. It is
because I can not believe it wise or just or permanently bene-
ficial to our people, or any portion of them, that I have opposed
it in the committee and on this floor.

I do not believe that the caercive policies of the past will long
continue; neither the oppression of the employer nor the resent-
meni of the employee can settle permanently great questions
that are at stake.

Mr. BUCHANAN. Will the gentleman yield for a question?

Mr. NYE. My time is about out, but I yield to the gentleman.

Mr. BUCHANAN. Does the gentleman believe that when a
workingman is charged with a crime that carries with it a
penitentiary penalty or a prison penalty that he should have a
right to a trial by jury?

Mr. NYE. Certainly; as to a crime I do. I recognize—

Mr, BUCHANAN, That is one of our present needs.

Mr. NYE. But I recognize, however, that the same act may
be a crime which the public can actually and should actually
punish and at the same time an offense against a court which
the court, for the good administration of justice, must have the
right to punish in order to protect itself. That, however, is not
in this bill. The question of contempt is not in this bill, al-
though very closely related. Gentlemen, there has been too
much politics, too much shrinking from duty, in order that we
may get votes. I am ready to lay down the publie trust I hold
if need be and close my brief service here. Personal conse-
quences to me or to any of us are of little moment when com-
pared with the permanent welfare of the country and all our
people. Individuals may go up or go down, but the great tide
of civilization moves on, I trust, to better conditions and to a
more fraternal spirit. We are coming to recognize labor as the
foundation of all, that it is the philosopher's stone that trans-
mutes all substances into gold, and that it should have its just
and righteous share of that which it produces, and because that
feeling is growing in the human heart the future of the Ameri-
ecan laborer and the future of the employer, too, is brighter
than it ever was before. Unity is to-day the motto and ought to
be of our civilization. Coercive policies can not permanently
prevail. Peace on earth, good will to men—all men. Gentle-
men, I thank you. [Applause.]

Mr. CLAYTON. Mr. Speaker, how much time have I re-
maining?

The SPEAKER pro tempore (Mr. Martiy of Colorado).
Fifty-nine minutes.

Mr. CLAYTON. How much time has the gentleman from
Tlinois [Mr. SterriNg] remaining?

The SPEAKER pro tempore. The gentleman from Illinois
[Mr. Sterring] has 47 minutes.

Mr. STERLING. I think I have 57 minutes.

Mr. CLAYTON. Is that correct?

The SPEAKER pro tempore. The gentleman from Illinois
has 47 minutes remaining.

Mr. CLAYTON. The gentleman from Pennsylvania used 1
hour and 15 minutes. ;

The SPEAKER pro tempore. And the gentleman from Minne-
sota [Mr. Nye] 28 minuntes.

Mr, CLAYTON. According to my mathematics, 47 minutes
is right.

The SPEAKER pro tempore. The Chair is advised that that
is correct.

Mr. CLAYTON. And the gentleman from Illinois [Mr, STER-
LixG] has 47 minutes, and I have how much?

The SPEAKER pro tempore. Fifty-nine minutes.

Mr. CLAYTON. I now yleld 15 minutes to the gentleman
from Kentucky [Mr. THOMAS].

[Mr. THOMAS addressed the House. See Appendix.]

Mr. CLAYTON. Mr. Speaker, I ask that the gentleman from
Illinois [Mr. StERLING] consume at least 10 or 15 minutes of his
time now.

Mr. STERLING. How many speakers has the gentleman on
that side? I think the gentleman ought to exhaust all the time
except for the closing speech.

Mr. CLAYTON, I have quite a number of gentlemen who
want to speak.

Mr. STERLING. There is but one more speech to be made
on this side, and I think the gentleman ought to reserve time
for only one on that side to close the debate.

Mr. CLAYTON. I think that is quite fair, but I thought the
gentleman was going to have several more speakers,

Mr, STERLING. Only one more.

Mr. CLAYTON. With that understanding, then, I will pro-
ceed with this side. I now yleld, Mr. Speaker, to the gentleman
from Kentucky [Mr. SHeRLEY] 15 minutes, [Applause.]

The SPEAKER pro tempore. The gentleman from Kentucky,
[Mr. SHERLEY] i8 recognized for 15 minutes.

[Mr. SHERLEY addressed the House. See Appendix.]

Mr, CLAYTON. Mr, Speaker, I believe I have 20 minutes re«
maining.

The SPEAKER pro tempore. The gentleman has 20 minutes,

Mr. CLAYTON. I yield 2 minutes to the gentleman from
Iowa [Mr. KENDALL].

[Mr. KENDALL addressed the House. See Appendix.]

Mr. CLAYTON. Mr. Speaker, I yield two minutes to the
gentleman from Towa [Mr, TowNER].

Mr. TOWNER. Mr. Speaker, I am unwilling to commit this
side of the House in opposition to this bill. The party, by its
authoritative declarations, has declared in favor of this legis-
lation. For almost a decade Republican Presidents have recom-
mended it to Congress. It would be recreancy on the part of
this side of the Chamber if they did not support a reasonable
aﬂd fair measure presented, having the avowed purpose of this
bill. ;

I do not believe that we can justify ourselves in opposing this
bill upon any. slight grounds or verbal criticism that may be
made with regard to some of its provisions. After a somewhat
careful consideration of its terms I am able to say that in my
judgment it will do no harm to any property interest of a legiti-
mate character in the United States; it will do no harm to the
employer of labor nor to those who work for him, and it will
be of incalculable good in settling disputed propositions that
have been subject to controversy for many years. [Applause.]

The SPEAKER pro tempore. The time of the gentleman from
Towa has expired.

Mr, WILSON of Pennsylvania. Mr, Speaker, I am in favor
of the enactment of this measure, although in my judgment it
does not go as far as a measure dealing with the injunctive proc-
ess, in view of the abuses of it, should go. In my judgment the
bill that would best serve the interest of the people of this
country at this time is a bill that would draw a distinet dividing
line between the property rights and personal relationship, leay-
ing the adjudication of property and property rights to the
equity courts and the adjudication of disputes in personal rela-
tionship to the law courts,

This bill does not do that, but it goes a long way toward
adjusting the difficulties under which workingmen have la-
bored when injunctions have been issued against them in labor
disputes.

I take it that there is practically no opposition to any portion
of this bill except the last section. In the brief time I have
at my disposal I want to call the attention of the House to
some of the provisions of the last clause of the bill, and will
avail myself of the opportunity to extend my remarks in the
RecorD, in order that I may more fully discuss the principles
involved in the proposed legislation.

The gentleman from Pennsylvania [Mr. Darzern] declares
that the bill now under consideration exempts organizations
of farmers and wage workers from the operations of the Sher-
man antitrust law, and for that reason he is opposed to the
measure. The gentleman is mistaken in his conception of the
scope of this bill. The only way in which this measure modi-
fies the Sherman antitrust law is in limiting the use of the
injunction process where no property right is involved.
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There has been some doubt expressed as to whether or not
the Sherman antitrust law was ever intended to apply to or-
ganizations of workingmen and farmers when dealing with
their own labor or the products of their own labor; but
whether or not it was intended to apply to organizations of
that character, the fact remains that it has been applied to

em. An examination of the debates in the Senate discloses
the fact that the author of the law, Senator Sherman, did not
intend it to be and did not believe that it would be applied to
organizations of workingmen or farmers. In the debate on
the bill in the Senate on March 21 and March 24, 1890, Sena-
tors Hiscock and Teller called attention to the possibility of
the measure applying to organizations of that character. Re-
plying, Senator Sherman said:

The bill as reported contains three or four simple propositions which
relate only to contracts, combinations, agreements made with a view
and designed to carry out a certain purpose which the laws of all the
States and of everf civilized community declare to be unlawful, It
does not interfere In the slightest degree with voluntary associations
made to affect public opinion to advance the interests of a rticular
trade or occupation. It does not interfere with the Farmers' Alliance
at all, because that is an assoclation of farmers to advance their inter-

and to Improve the growth and manner of production of their
ps and to secure intelligent growth and to introduce new methods,

o organizations in this country can be more beneficial in their char-
acter than farmers' alllances and farmers' associations. They are not
business combinations. They do not deal with contracts, agreements,
etc. They have no connection with them. And so the combinations
of workingmen to promote their interests, promote their welfare, and
increase their pay, if yon Eplease. to %]et their fair share in the division
of Production, are not affected in the slightest degree, nor can they
be included In the words or intent of the bill as now reported.

There is a great difference in the effect upon the community
between an association of farmers organized for their general
welfare to protect themselves against the price of the products
of their labor being arbitrarily depressed by the real combina-
tions in restraint of trade, or associations of workingmen organ-
ized for the purpose of promoting their welfare and disposing
of their labor power to the best advantage, and the combi-
nations of those who deal in the produects of labor for the pur-
pose of being able to force down the price paid to the producer
and force up the prices paid by the consumer. In the case of
the former the welfare of the community is protected; in that
of the latter the welfare of the community is injured.

The extension of the writ of injunction from the field of the
protection of propérty rights into the personal relationship
between man and man is a renaissance of the theory of gov-
ern.uient by discretion long since discarded by the Anglo-Saxon
people.

For more than a thousand years there has been a continual
conflict between the principle of government by law and the
practice of government by discretion with the discretion vested
first in the King and later in his representative, the chancellor
or judge. Government by law is a government of democracy;
government by diseretion is a government of autocracy.

Injunctions in labor disputes are innovations in our modern
jurisprudence. The original purpose for which injunctions were
issued was to restrain parties to any dispute about the title
or damages to property from interfering with the property in
question, until the courts had determined the property rights
involved. These restrainng orders were made returnable at the
next term of court, or at the session of court where the cases
were to be heard and determined, and consequently were never
permanent, expiring by their own limitations when the court
had convened to determine the question at issue. That they are
clearly intended to protect property rights and property rights
only is demonstrated by the fact that the courts invariably in-
sist upon a bond being furnished by the parties suing out the
writ to indemnify the parties enjoined for any loss that may
accrue to them by virtue of the writ having been issued. When
such an order of court has been issued it is not a diffieult matter
for the court to determine the actual damages, if any, that have
been sustained through the issuance of the injunction, thereby
protecting the restrained parties against any unwarranted in-
vasion of their rights, but when the court issnes an injunction
in a labor dispute, restraining persons in controversy with em-
ployers from doing those things that they have a legal and
moral right to do, and as a result of that injunction the contest
is lost to the workers, there is no court on earth that can deter-
mine the damage that has been sustained by the persons en-
joined, and consequently they can not recover from the bond.
When the court arrogates to itself the power to issue injunetions
never contemplated by the rules of equity, and in direct viola-
tion of constitutional and statutory law, and assumes the right
1o issue injunctions for the purpose of enforcing criminal law,
it departs from the domain of property rights and invades that
of personal rights in a manner for which there can be no excuse
except that the court thereby becomes the sole judge of the
law and the fact, and, if the parties enjoined are declared

guilty of contempt, the extent of the punishment. All of which
is in direct violation of the fundamental laws of the land and
the Anglo-Saxon concept of human liberty, as shown by the
efforts of the people for more than a fthousand years to destroy
the arbitrary automatic power of kings and judges.

The peace of Wedmore, concluded between Alfred the Great
and Guthram the Dane, A, D. 878, provided that “If a King's
thane be charged with the killing of a man, if he dares to clear
himself let it be before 12 King’s thanes.”

The great charter of human liberty, the Magna Charta of
Great Britain, the basis upon which British and American free-
dom rests, in clause 8¢ declares:

No freeman shall be taken or imprisoned, disseized, or outlawed, or
banished, or an{mwnys destroyed, nor will we pass upon him, nor will
we send upon him, save by the lawful judgment of his peers or by the
law of the land.

The Bill of Rights enunciated by the British Parliament for
the protection of the common people and signed by William and
Mary upon their accession to the British throne, as a condition
upon which their title to sovereignty would rest, declares:

Paragraph 1. That the pretended power of suspending of laws,
or the execution of laws, by regal authority, without consent of
Parliament, is illegal.

Paragraph 2. That the pretended power of dispensing with
laws, or the execution of laws, by regal authority, gs it hath
been assumed and exercised of late, is illegal.

The Declaration of Independence declares: “That all men are
created equal, that they are endowed by their Creator with
certain inalienable rights, and that among these are life, liberty,
and the pursuit of happiness,” and it further assigns as one of
the causes for the separation from the mother country and the
establishment of an independent government, “ for depriving us
in many cases of the benefits of trial by jury.”

The Constitution of the United States, which creates our
judiciary, gives to it whatever power it can possibly exercise,
and limits its jurisdictions, says, Article III, section 1: “ The
judicial power shall extend to all cases, in law and equity,
arising under this Constitution, the laws of the United States,
and treaties made, or which shall be made, under their au-
thority.”

First amendment. Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble and to petition
the Government for a redress of grievances.

Sixth amendment, In all criminal prosecutions the accused
shall enjoy the right to a speedy and public trial by an impar-
tial jury of the State and district wherein the erime shall have
been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his defense.

Ninth amendment. The enumeration in the Constitution of
certain rights shall not be construed to deny or disparage others
retained by the people.

Tenth amendment. The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States,
are reserved to the States, respectively, or to the people.

Thirteenth amendment, section 1. Neither slavery nor in-
voluntary servitude, except as a punishment for crime whereof
the party shall have been duly convicted, shall exist within the
United States or any place subject to their jurisdiction.

It must be apparent to even the most casual investigators
that the courts of the United States hold the same relationship
to the Government of our country that the courts of Great
Britain held and now hold to the regal power. No one will
contend that any judge in Great Britain, either at the time of

‘the adoption of our Constitution or since that time, could have

any greater power than that conferred by regal authority
expressed by the Parliament and approved by the King. It
naturally follows that our courts can have no greater power
than that granted to them by the Constitution.

When the Constitution granted to our judiciary jurisdiction in
equity it was only such power in equnity as arises under the
Constitution and the laws, and it could not have conveyed any
wider authority than that which existed in English juris-
prudence at the time of the adoption of the Constitution, and
the guotations cited from the Magna Charta, the Bill of Rights,
and the Declaration of Independence absolutely deny the right
of equity courts to create laws regulating the relations between
man and man where no property right exists. Our Govern-
ment is not only one of delegated powers but also of reserved
powers. The same instrument that created the judiciary and
delegated powers to it reserves all the powers that are not thus
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delegated to the various States and to the people. When, there-
fore, any court assumes to exercise powers not delegated to it
by the Constitution, it invades the rights specifically reserved
by that document to the States and people.

Notwithstanding the constitutional limitations mentioned;
modern injunctions have taken three distinet lines, two of which
are unconstitutional, arbitrary, and unjust.

1. Injunctions are issued to protect property rights from ir-
reparable injury where there is no remedy at law. That is the
only province in which an injunction properly belongs.

2. Injunctions have unwarrantably been issued for the pur-
pose of enforecing existing statutory and common law arbitrarily
invading the jurisdiction of the legislatures and the law courts,
thus wiping out of existence that protection against false ac-
cusations that freemen have fought for and forced from the
hands of autocratic kings and tyrannical governments and de-
fended at the cost of their lives, in many conflicts with royalty,
the right of trial by jury.

When the legislative branch of the Government has specified
the punishment for any violation of law, it has provided what,
in its judgment, is an adequate remedy and means of protec-
tion, and having provided such remedy no court has any right
to step in over the head of the legislature and provide another
remedy.

8. Modern American courts assume the right to issue injunc-
tions interfering with the personal rights of men in exercising
free speech, free press, peaceable assemblage, and in their per-
sonal relationship with each other. The rights of free speech,
free press, and peaceable assemblage are specifically guaranteed
by the Constitution. They are the fundamental safeguards of a
free people which neither courts, kings, nor cajolery should be
permitted to destroy. The personal relationship between man
and man comes clearly within' the jurisdiction of the law
courts and has no place in the courts of equity, unless upon the
assumption by the courts that man is property, an assumption
repugnant to the sense of right of all eivilized communities and
specifically forbidden by the thirteenth amendment to the Con-
stitution of the United States.

As the judicial power extends only to cases in law and
equity arising under the Constitution, the laws of the United
States, or treaties made under their authority, it seems clear
that, aside from equity proceedings growing out of the treaties,
the only equity power which the judiciary ecan exercise is to be
found in the original jurisdiction granted by the Constitution
and such additional jurisdiction as may be conveyed by law.
The original jurisdiction granted by the Constitution, aside
from that already stated, is found in section 2 of Article III
of the Constitution, which provides that it shall extend to all
cases affecting ambassadors, other public ministers, and con-
suls; to all cases of admiralty and maritime jurisdiction; to
controversies to which the United States shall be a party; to
controversies between two or more States; between a State
and citizens of another State; between citizens of different
States; between citizens of the same State claiming lands
under grants of different States; and between a State or the
citizens thereof and foreign States, citizens, or subjects. Even
that power is limited by the eleventh amendment, which says,
“The judicial power of the United States shall not be construed
to extend to any suit in law or equity commenced or prosecuted
against one of the United States by citizens of another State
or by citizens or subjects of any foreign State.”

In all other cases the judieial power extends to cases aris-
ing under the law. Congress has on various occasions ere-
ated courts and limited the jurisdiction of the courts thus
created. That is true of the Court of Claims and the Com-
merce Court. There is no question in the mind of your com-
mittee of the constitutional power of Congress to limit the
Jurisdiction of the courts so that it will not extend to the writ
of injunction in the cases mentioned in the bill. The extent
to which the jndicial power has been exercised in recent years
in issuing writs of injunection in labor disputes in a manner
which would not be considered if no disputes were in existence
makes it necessary that some legislation of this character
should be enacted. The first writs of this character issued
restrained acts of violence only. From that they have grad-
ually broadened until it has become the practice to enjoin
‘men from inducing others to leave their employment or not to
enter employment, or from assembling at, near, or within sight
of the complainant’s property, or from furnishing food, money,
or other things of value to workmen on strike, or from moving
strikers away from the strike locality, or from exercising the
constitutional right of free speech or of free press, or from
refusing to patronize people who are obnoxious to them.

"It may be that some of these things which they are re-
strained from doing are wrong, and that they should not be

permitted to do them; but if that be true, the legislative
branch of the Government should prohibit by law the things
that are wrong, and the law courts, not the equify courts,
determine the fact of whether or not there has been any vio-
lation of the law. By any other course a grave injustice is
done to that portion of our people who are least able to protect
themselves.

During the Presidential campaign of 1908 Mr, Samuel
Gompers, president of the American Federation of Labor, issued
a circular letter to the members of that body, expressing his
views and the views of organized labor generally on the use
and abuse of the writ of injunction by which the equity courts
have exceeded their jurisdiction and invaded the jurisdiction of
the law courts and the legislative branch of the Government.

Mr. Roosevelt was then President of the United States. He
immediately proceeded, in the form of a letter to Senator Knox,
to criticize the position taken by Mr. Gompers.

In view of the criticisms of the courts which have been made
by Mr. Roosevelt in his present campaign for the Presidency,
his position at that time is of more than passing interest, and
I therefore desire to include in the REecorp the circular letter
of Mr. Gompers, the letter of President Roosevelt to Senator
Knox, and an editorial from the American Federationist, writ-
ten by Mr. Gompers, in reply to the letter of President Roosevelt.

CIRCULAR LETTER OF MR. GOMPEES.

AMERICAN FEDERATION OF LABOR,
Washington, D. €., October 12, 1908.

Men of labor, lovers of human liberty, §nu are believers In the form
of government described by the immortal Lincoln as government of the
people, for the people, and by the people. You would not be true
Americans if you were not. This form of government—the democratic
form—Iis a government by law and is the direct opposite of the despotic
form, which is government by discretion. Government by injunction
is government by discretion, in other words, despotic. You would not
willingly assist in destroying our present form of government in the
United States, and I therefore assume that you would have the issne
in tlxlg r;smpnign stated plainly and simply, order that you may do

our duty.

L The facts are that the judiclary, induced by corporations and trusts
and protected by the Republican Party, s, step by step, destroying
government by law and substituting therefor a government by judges,
who determine what, in their opinion, Is wrong; what, in their opinion,
is evidence ; who, in their opinion, is guilty; and what, in their opinion,
the punishment shall be. It Is sought to make of the ju
ble despots, and by controlling them using this despotism
of corporate power. :

In order to do this, it was necessary to proceed secretively to prevent
opposition becoming too strong; some strained * justification,” for it
had to be sought In the Constitution of the United Btates. The Consti-
tution provides that judges shall have jurisdictlon in law and ‘-“]'ﬂit{
and by extending the jurisdiction of judges * sitting in equity ™ all
gafeguards erected to protect human liberty are swept aside.

Instead of the accuser proving the guilt of the accused, the accused
is compelled to show cause why he should not be punished. The ab-
sclute power, In specific instances, of a judge sitting In chancery
{which is the real name for equity) is gradually extended over the
several fields of human activity, and a revolution is perfected. We
then have despotic government by the judiciary in place of government
of, for, and by the people. -

This revolution has already progressed very far. It is depriving the
workers of their rights as citizens by forbidding the exercise of freedom
of speech, freedom of the press, freedom of assembly, and the right of

es irresponsi-
the interest

‘petition, if, in the opinion of the judge, the exercise of these rights

may work injury to the business of some corporation or trust, It is
applicable to the worker to-day, and will inevitably be made appli-
cable to the business man at a later period.

The progress of this revolution must be stopped.

We must return to government by law in all instances where the
revolution has been sucecessful, 2

This virus and poison has not only attacked the judicial branch of
government, but has in several Instances entered upon the legislative
field, by making laws which may be enforced by equity process; that is,
the ;u ge is by law authorized to—

Disregard ail accepted rules of procedure and of evidence; to

Dispense with jury trial and substitute instead of these safeguards
of human liberty his own oplnion of what 1s right.

It was with these serious thoughts in mind that labor's representa-
tives submitted to the party in power—the Republican Party—in 10006
labor's bill of grievances, and respectfully urged that nmecessary legisia-
tion be enacted. Nothing was done.

Injunction after injunction was issued forbidding men to assist each
other, to give Information to each other, and to do in unison those things
which it was the undisputed right of the individual to do for himself.

In the meantime the dispute between the ITatters’ Unlon and Mr.
Loewe, of Danbury, was in progress from one court to another, until it
reached the United States Supreme Court, where is was decided that—

Organizations of working men and working women, for mutual aid
and assistance, are combinations in illegal restraint of trade under the
so-called Sherman antitrust law.

That anyone injured thereby may recover threefold damages from the
organizations, and if they have not the means, then from Individual
members thercof. Between this law, enforceable by equity process and
the exiension of the use of the writ of Injunction, the individual free-
dom of the worker to combine with others for mutual aid and protec-
tion is swept away and his rights as a citizen disregarded and denied.

For all tgesc steadily growlng, dangerous temdencies there Is but one
remedy—legislation by the people through their proper representatives,
Aggln we ﬂ:pmled”to Congress, and again our answer was a distinet
and em ¢ * mo,

We drafted and caused to be introduced in Congress specific bills to
gtay and remedy the evil, but to no purpose.

Labor was not only given an emphatic “no,” but it was coupled
with a statement :'ir candidate for Vice President, Mr. SHERMAN, ac-
cepted and approved by the majority of Congress, that his party fully

el e e e e e
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understood what was doing, and accepted all responsibility both for
what it did and what it did not do.

It is no attack upon the judges to say that they are men with a
falr average gquality of human nature; that they are subject to the

re{udlces an E»]ualons of men. They can not divest themselves of

eir humanity putting on the judicial ermine any more than can
the king divest h If of his by putting on the crown.

Despotic power under the ermine is as dangerous as tic power
under the erown. To stay its progress, some remedy must hm£ and
we therefore appealed fo the Hepublican convention at Chicafo and
were given the same answer in etill more insulting language if that
were possible. We asked for bread, and they showed us a whip, and
in order to be certain that the whip will be effectually used the Repub-
Elblican Party nominated as lts standard bearer Mr. Willlam H. :

e originator and specific champion of discretionary government;
that is, government by injunction. In passing, I may say that his
nomination, under the eclrenmstances, was logleal, It would have
}:gn llluilpOMble for the party to find a more effective representative of

policy.

Labor's representatives then went to the Democratic Party. That
party made labor’s contention its own. It %Iedsed its candidates -for
every office to those remedies which labor had already submitted to
Colifresu. The standard bearver of the Democratic Party, Mr. William
J. Bryan, entered fully into the essence of this struggle and declared
that the real issue in this cam is: “ Bhall the people rule?”’

The Republican Party and its candidate stand for upho!dlnf and
§u3tl.bler extending into our country a despotic government vested in the
udiciary.

The l.Betm:w:rat:h‘: Party and i{ts candidate stand for government by
law vested In the peo?le.

As an Ameriean citlzen, in view of these facts, I have no choice—I
have only duty. Dut?' to preserve with my volce , and ballot that
form ott mmgnant or the preservation of which coln said, “Men
died a shurg."”

Human freedom and equallty of all men before the law is the result
of the struggle of the ages, and our hollest inheritance. This we
must regain; this we must extend, so that it shall be a living, charac-
ter-making, conduct-goveérning principle in American life.

Labor has been and will be accused of partisanship, but in rgerform-
ing a solemn duty at this time in support of a political party labor
does not become partisan to a political party, but partisan to a prin-

ciple.

As the ecampnign progresses, accusations, misrepresentations of all
conceivable kind will come thick and fast. In answer to them all, I
have but to say that men who have given a whole life’'s energy to the

reat cause of labor and who in all the years gone by have been found
ithful, honest, and sincere are not likely to change their charaecter
all of a sudden. If we were desirous of either office or other emoln-
Eeuts. they could have been obtained with greater ease from the party
power.

1 have said before and now say again that there is no political office
in the gift of the American people. elective or appointive, that I would
unfler any eircumstances accept. Not that such offices could be lightly
put aside by an American citizen, but that I believe I ean do more
for the ideas that I cherish and the work in which I am engaged,
either as an official or as a member in the rank and file of the T
movement, and the threats of politielans to * burn brush fires " behind
me wherever I may go; to “ create rebellion" In the labor movement
against me and b about my defeat for the presidency of the Fed-
eration ean have no influence upon my mind and can not alter my
ecourse. As workers and ecitizens we have our franchise; as eltizens
we must use it to proteet and extend equality of all men before the
law and seeure individuoal 1 for all men,

And now, fellow workers and friends of human liberty, labor calls
upon gau to be true to yourselves and to each other, to stand faith-
fully by our friends and elect them, omme and defeat our enemies,
whether they be candidates for President, for Congress, or other
offices, whether executive, legislative, or judicial.

Sincerely and falthfully, yours,
BAML. GOMPERS,

President American Federation of Labor.

LETTER OF PRESIDENT RoosmvELT To SExaTor Kxox.
WasmINGTON, October 21, 1908,

My Dear Sexator Kx0x: In yonr admirable speech of yesterday
ﬁu speak of the action of My, Bryan and certaln gentlemen claiming
be the special representatives of organized labor, foremost among
them Mr, mgers. to secure the sup?ort of laboring men for Mr.
Bryan on consideration of his agreement to perform certain acts nomi-
n I{ in the interests of prganized labor, which would really be elther
wholly ineffectlve or else of widespread lnjmz not only to organized
labor but to all decent citizens throughout this country. Yon have a
iar right to ?!pes.k' on labor questions, for it was you, who, as
ttorney General, first actively invoked the great power of the Federal
Government on behalf of the rights of labor when for the first time
in the history of the Government, you, speaking for the Department
of Justice, intervened In a private lawsuit which had gone against
the widow of a brakeman and by your intervention secured from the
Supreme Court a construction of the aa.tetﬁ-:puljnnce act which made
it a vital remedial statute, and therefore has secured to hundreds of
gtﬁlﬂﬁ employees compensation which they would not otherwise have
o »
LETTER FROM GOMPERS,

The daily papers of October 12 contain an open letter from Samuel
Gompers, president of the Ameriean Federation of Labor, appealing
to workingmen to vote for Mr. Bryan.

In that letter are certain definite statements which interest the
wider Ameriean publie quite a8 much as those to whom Mr. Gompers
makes his appeal. These statements warrant all you have said In
your s h, and they would warrant you in asking Mr. Bryan to
say publicly whether Mr, Gompers states correctly the attitude of his
g:ll‘ty and himself on a subject that Is of vital concern to every citizen,

cluding every pusiness man as well as every farmer and every labor-
lnilman. who looks to the eourts for the protection of his rifhu.

r. Gompers in his letter asserts that the judiclary of this country
18 destroylng democratic government and substituting therefor an irre-
sponsible and corrupt despotism in the Interests of corporate puwer,
and he further makes clear that the means by which he believes this
alleged despotism has been set up in the place of democracy is by the
process of injunction in the eourts of equity.

Mr, Gompers in his letter states that his apml to the Republican

convention at Chicago for remedy against the injunction was denfed,

and he then goes on to state not only that the Democratic Party
Emmlsed a remedy, but promised him the particular remedy that he
ad already asked of Congress.

His words are:

" Labor's representatives then went to the Democratic Party. That
party made labor's contentions its own. It pledged its candidates for
%very office to those remedies which labor had already submitted to

ongress.”

The last sentence In this quotation Indicates very definitely the
gpecific remedies to which Mr. Gompers understands Mr. Bryan's party
has pledged itself. -

8 statement now makes ﬁorfectly clear an important plank in the
Bryanite platform which has he
ber of earnest-minded, thinking people who are sincerely interested In the
steady advance and the 1 timate aspirations of labor, and who care-
fully read both platforms to know precisely what hopes each held out
for the improvement of the condition of wage earners.

That plank reads as follows:

“ Questions of judiecial practice have arisen, ially in connection
with industrial disputes. We deem that the pnrﬂm to all judiecial pro-
ceedings should be treated with rigid impartiality, and that injunctions
should not be issued in any cases in which injunctions would not issue
if no industrial dispute were involved.”

REMEDY PROMISED,

This is the plank that promises the “remedy™ a t ingunctiam
which Mr. Gompers asked of Mr, Bryan's ‘)u-ty. actual faet it
means absolutely nothing; no change of the law could be based on it;
no man without inside kmowledge could foretell what its meanin
would turn out to be, for no man could foretell how any judge woul
decide in any given case, as the plank apparently leaves each judge
free to say when he issues an injunction in a labor case whether or
not it is a case in which an injunetion wounld issue if labor were not
involved. Yet this plank is apparently E;Etectly clear to Mr. Gompers,
and in his letter to his followers he icates beyond gquestion just
what he understands it to mean. He asserts that he has the requisite
inside knowledge. His statement that it was Mr, Bryan's party—{for
it was Mr. Bryan who dictated the platform—pledged itself * to those
remedies which labor had already submitted to Congress " Is a perfectly
clear and definite statement.

The * remedies ” which Mr. Gompers has already submiited to Con-
gress are matters of record and the [dentification of his * remedy "
against injunctions In labor disputes is easy and certain. is
“remedy ” is embodied in House bill No. 94 of the first session of the
Sixtleth CDB%I‘GSI. the complete text of which Is hereto appended.

i 'thltll[e:l gist of the bill, as can be seen by referring to the complete text,

First. After torbidd]niuwy Federal judge to issue a restraining
order for an injunction any labor dispute, except to preyent irrep-
arable injury to Prnyerty or a property right, it specifically provides
that “ no right * to carry on business of any partienlar kind,
or at any particular place, or at all, shall be construed, held, conm-
sldered, or treated as property or as constituting a property right.”

Second. It provides that nothing agreed u or done by two or more
parties in connection with a labor dispute ghall constitute a con-
:Elnl ey or other eriminal offense or be proseeuteduniao;l;ch unless the

n

lndiglﬂ.ﬁaed upon or done would be unlawful by a single
ual.
The bill here described is not enly the “ remedy " that AMr. Gompers

has *'already submifted to Con " but it the one and only
remedy which he and those associated with him in his present move-
ment have announced that they will acceriit in the matter of his griey-
ance against the courts on the injunection issue.

FEDERATION ON RECORD.

The counsel for the American Federation of Labor and Mr. Gompers,
its president, are both on record to this effect.

At a hearing before the House Committee on the Judiciary the coun-
sel for the American Federation of Labor on February 5, 1008 (as
appears from the printed hearlngsl, stated :

“The bill was considered by at least two sessions of the executive
council of that m;gxmiut!on and unanimously approved. It was con-
sidered by two of its natlonal conventions—the two latest—and by
them unanimously indorsed. And in the face of many &rofo:ltions to
amend it, in the face of many pro;;ne& substitutes, he face of
pressure from every direction, from high gources and sources not so

ted, the organization has stood by and is to-day standing by this
bill without amendments.”

Mr. Gompers himself in discussing this bill before the same com-
mittee on February 28, 1908 (as appears from the printed hearings),
went on record as follows: .

“ Events have demonstrated clearly to mf mind that there Is onl
one bill before the committee that ean at all be effective to deal wit
E?lif"ahm’ with this invasion of human rights, and that is the Pearre

Further on in the same page of the hearings, Mr. Gompers states:

“1 will say this, that T think I will try to make my position clear
that the American Federation of Labor has so declared [tself that it
must insist upon the principles involved in the Pearre bill, and that I
explained as ggst I could tlll)a position of labor—that we would rather
be compelled to bear the wro which we have for n longer period than
to glve our assent to the establishment of a wrong princiPle. believi

knowing that time would give the justice and rellef to whic
labor—the working people—are entitled.”
DEMAND OF GOMPERS.

This bill, then, and none other, resents exactly the relief that Mr,
Gompers demands In the way of sntinfancticn legislation ; and if the
statement in his letter is correct, this bill represents what Mi. Blt'i)'an
and his party are p to in the matter of anti-injunction legislation.

The injunetion plank in the Bryanite platform may sound vague and
hazy, but there is uothlnﬁ v or hazy about this bill

It is more than a Dbill; it is a program of the most fixed and
definjte kind; and if Mr. Gompers is correet this bill becomes, as it
were, an anthorized a pendix to Mr. Bryan's platform, or a footnote
e'ﬁ)éralnlnx in detail the briefer and waguer Injunction plank in that
platform.

Does Mr. Bryan accept it as such?

Mr. Bryan should state ‘Eublicly whether he in fact aceepts the prin-
ciple of this bill, which the official program of Mr. Gompers and
those who stand with him. >

Mr. Gompers announces meucly that Mr. Bryan's party has made
this program its own. Is Mr. Gompers correct in this statement?

Either Mr. Gompers is mistaken as to what Mr, Bryan's party has
promised him in this matter of anti-injunction legislation or those who

retofore seemed puzzling to a vast num-
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drafted his party’s platform in their haste failed to make the promise so
clear that the general public would understand it precisely as Mr.
Gompers understood it.

Mr. Bryan failed in his letter of acceptance to discuss this labor
lank of his party’s platform. 8o far as I am aware he has failed
o discuss it since.

There should be such discussion as a matter of common fairness, not
only to labor, but to all citizens alike. On a question of such grave
consequence the people are entitled to know where Mr, Bryan stands,

Mr. Taft has repeatedly explained exactly where he stands in this
matter of regulating injunctions.

Are we not entitled to know with equal clearness exactly where Mr.
Bryan stands?

r. Gompers's public statements as to what his party has promised
make it imperative that Mr, Bryan declare himself.

This bill, to the principle of which he sa}‘s Mr., Bryan is pledged,
declares that the right to carry on a lawful business in lawlul way
shall not be regarded as a property right or entitled to the protection
of a court of equity through the process of an injunction, and that the
right to such protection, which admittedly now exists under the law,
ghall be taken away.

WHAT GOMPERS PLANNED,

The counsel for the American Federation of Labor in his argument
before the House committee on Februar?' 5, at which Mr. Gompers him-
self was present, gave a very frank illustration of what he and Mr.
Gompers perceived fo be the consequences of that provision of this
bill which says that the right to carry on business shall not be en-
titled to protection as a property right.

His words are: *“ Suppose that working men by some operation or
proceedings in the community (let us say by violence or persuasion or
picketing away from the premises) reduce those works to a state of
utter helplessness and there was not a wheel moving nor a process in
operation and this company had no help at all—that would be an in-
terference with his right to do business, and for that I say he has no
right to be protected by injunction.”

Iz Mr. Bryan in reality pledged to this point of view?

Will he definitely say, either Iin writing or in public address, whether
he helieves with Mr. Gompers that the protection heretofore afforded
by the courts of equity to the right to carry on a lawful business in a
lawful way Is despotic power, and that the judges who exercise that
power are irresponsible despots?

So far as the gecond section of this bill is concerned it is perfectly
clear that it would legaiize the blacklist and the s?'mpathetic boyeott
carried to any extent. It would legalize acts which have time and
again been declared oppressive, unguat, and immoral by the best and
most eminent labor leaders themselves.

Does Mr. Bryan believe that Mr. Gompers, that he and that part of
the labor movement that agrees with him, has the right morally, and
ghould be given the right legally, to Pamlyze or to destroy with im-
Eunity the buginess of an innocent third lpernon against whom neither

e nor they have any direct grievance simply because the third per-
son refuses to join with them aggressively in a labor controversy with
the real merits of which he may be vtterly unacquainted, because he re-
fuses to class as his enemy any and every other employer whom they

oint out as their enemy, because he refuses merely upon their peremp-
ory order to excommunicate some other employér by ceasing all busi-
ness relations with him? The blacklist and the secondary boycott are
two of the most cruel forms of oppression ever devised by the wit of
man for the infliction of suffering on his weaker fellows.

DESPOTIC POWER.

No court could possibly exercise any more brutal, unfeeling, or
despotic power than Mr. Gompers claims for himself and his followers
in the legislation which would permit them without let or hindrance
gfu nns;: kind to carry on every form and degree of the secondary

yeott,

The anthracite strike commission, as fair-minded and distinguished
a Dbody of men as ever passed judgment on an industrial question,
thus refers to the secondary form of boycott—that is, the boycott of
innocent third rsons for refusing to take an aggressive part In a
controversy with which they have no concern:

“To say this is not to deny the legal right of any man or set of
men voluntarily to refrain from soclal intercourse or business rela-
tions with any persons whom he or they, with or without good reason,
dislike. This may sometimes be unchristian, but it Is not illegal. But
when it is a concerted purpose of a number of persons not only to ab-
stain themselves from such intercourse but to render the life of their
victim miserable by persnading and intimidating others so to refrain
such ];ur e Is a malicious one, and the concerted attempt to accom-
plish it is & conspiracy at common law and merits and should receive
the punishment due to such a crime.”

The commission further states that this boycott can be carried to
an extent “which was condemned by Mr. Mitchell, president of the
United Mine Workers of America, in his testimony before the commis-
sion, and which certainly deserves the reprobation of all thoughtful
and law-ablding citizens.

Does Mr. Bryan agree with Mr, Gompers that all existing legal re-
straint on the enforcement of every degree of the boycott should be with-
drawn, that the industrial excommunication of the innocent merchant who
refuses to render unquestioned obedience to the orders of Mr. Gompers
should be legalized and encouraged, or does he belleve with us and
with Mr. Mitchell and other labor leaders who differ with Mr., Gom-
pers in this matter that this form of the boycott is morally wrong,
that labor at war should fight with its enemies and respect the rights
of neutrals, that Innocent third parties should not be coerced into
taking sides In Industrial disputes to which they are in no sense
parties, under penalty of having their business attacked and destroyed?

Mr. Taft is perfectly definite on this proposition.

Where does Mr. Bryan stand.

The eitizen who votes for or against Mr. Taft on this proposition
does so with his eyes open and with a clear understanding from Mr,
Taft himself of his position. - He has frankly discussed this subject
time and agalin with workingmen themselves, both in this campaign
and prior to his nomination. He has been willing to express his i-
tion clearly and to assure workingmen that to protect them in their
rights he is willing to go to the limits of what he coasiders justice,
but that he will not go further. His definition of justice to labor does
not, us we understand it, inciude either of the prindgles contained In
Mr. Gum{)ers's program, as set forth officially in this bill. :

Tioes Mr, Bryan disagree with Mr. Taft on these propositions?

Wil he stale publicly, definitely, categorically,  whether he accepts
the program outline In this bill, as Mr. Gompers in his letters has
assured the public that he does? .

TRIBUTE FROM BRYAN.

Mr. Bryan's party platform paid a high tribute to our courts of
Justice. It stated:

“ We resent the attempt of the Republican Party to raise a false
issue respecting the judiciary. It is an unjust reflection upon a great
body of‘ our citizens to assume that they lack respect for the courts.”

The * great body of our citizens” to whom this platform refers is
admittedly Mr. Gompers and his followers.

Mr. Gompers, now Mr. Bryan’s open and avowed ally, has in the
better quoted attacked the Federal courts in unmeasured terms of re-
proach because by a long line of decisions the equity courts have refused
to make an outlaw of the business man, because his right to carry on a
lawful business under the peace of the law has been protected the
process of injunction, because, in a word, one of the most vital and
most fundamental rights of the business world, the right of a business
man to carry on his business, has been sustained and not denied by the
processes of the courts of equity. This sweeping attack of Mr. Gome
pers upon the judiciary has been made in a frank and open effort to
secure votes for Mr. Bryan.

Are these attacks made with Mr. Bryan's consent?

Do they meet with his approval?

Does he indorse them or does he repudiate them?

Mr. Bryan has frankly questioned Mr. Taft during the progress of
this campaign, and very properly so, and has asked -him to make clear
his personal stand on public matters upon which the public was entitled
to be enlightened.

In turn, with equal frankness and with equal propriety, Mr. Bryan
should be asked to break a long-continued silence and make definite
and certain his own position in regard to a matter that concerns not
only business men and every decent law-abiding citizen, whether a
wageworker or not, just as much as it concerns Mr., Gompers and that
part of organized labor that stands with him.

There is no need of generalities, of vague expressions of sympathy
for labor. Let Mr. Bryan simply confine himself to the anti-injunction
plank of his own platform and tell us publicly, definitely, and clearly
whether he accepts or rejects the statement of Mr. Gompers that this
plank pled him to the principles of the bill for which Mr. Gompers
stands and whether if elected he will endeavor to have this proposal
enacted into the law. This is asked honestly in the interest of that
large voting public which believes sincerely in the promotion of every
legitimate right and interest of labor, but which believes also that
from the standpoint of the best interest of labor it neither requires nor
is entitled to more than justice, and that the right to destroy business
should not be formally recognized in the law of the land.

REALIZES RIGHT TO SPEAK.

I feel that I have the right to sgec.k frankly in this matter, because
througtlllont my term as President it has been my constant object to do
everything in my power, both by administrative action and biv en-
deavoring to secure legislative action, to advance the cause of labor,
?rotect it from unjust aggression and secure to it its legitimate rights.

have accomplished something; I hope to accomplish more before I
leave office; and 1 have taken special and peculiar interest in Mr.
Taft's candidacy because I believe that of all the men in this country
he is the man best qualified for continuing the work of securing to the
wageworkers of the country their full rights. I will do everything in
my power for the wageworkers of the country except to do what is
wrong. I will do wrong for no man, and with all the force in my

ower I solemnly warn the laboring man of this country that any pub-
ic man who advocates dolng wrong in their interests can not be
trusted by them; and this whether his promise to do wrong ls given
knowing that it is wrong or because of a levity and lack of considera-
tion which make him w uni to promise anything without counting the
cost if thereby support at the moment is to be purchased.

WILL FIGIIT ABUSES,

Just as T have fonght hard to bring about in the fullest way the
recognition of the right of the employee to be amply compensated for
injury received in the course of his duty, so I have fought hard and
shall continue to fight hard to do away with all abuses the use of
the power of injunction. I will do everythtnfb 1 can to see that the
power of injunction is not used to oppress laboring men, I will en-
deavor to secure them full and equal justice, Therefore in the interest
of all good citizens, be they laboring men, business men, professional
men, farmers, or members of any other ocecupation, so long as they have
in their souls the prineciples of sound American citlzensh p, I denounce
as wicked the proposition to secure a law which according to the ex-
licit statement of Mr. Gompers is to prevent the courts from effectivel
nterfering with riotous violence when the object is to destroy a busi-
ness, and which will legalize a blacklist and the secondary boycott, both
of them the apt instruments of unmanly ?ersecution.

But there is another account against Messrs. Bryan and Gompers in
this matter. “ Ephraim feedeth on wind.” Their proposed remedy is
an empty sham. They are seeking to delude their followers by the
promise of a law which would damn%e this country solely because of the
ghown moral purpose that would be shown by putting it upon the
statute books, but which would be utterly worthless to accomplish its
avowed purpose. I have not the slightest doubt that such a law as
that proposed bly Mr. Bryan would, if enacted by Congress, be declared
unconstitutional by a unanimous SuPreme Court—unless indeed Mr,
Bryan were able to pack this eourt with men appointed for the special
purpose of declaring such a law constitutional. hnEPen to know that
certain great frust magnates have announced within the past few
weeks, in answer to the question as to why they were openly or
secretiy favoring the election of Mr. Bryan, that the laws that Mr,
Bryan proposed, including especially this law, would be wholly M-
effective, because the court would undoubtedly throw them out and that
Ehe'prgmises to enact them could, therefore, be safely disregarded.

Sincerely, yours, THEODORE ROOSEVELT.
EDITORIAL FROM AMERICAN FEDERATIONIST.

PRESIDENT ROOSEVELT'S ATTACK ON LABOR ANSWERED BY SBAMUEL
GOMPERS,

So President Rocsevelt has again thrust himself Into the eampalgn.
He not only becomes bitterly partisan, but must needs attempt to throw
the welght and influence of his f.’reat office in the scales against the
interests and equal rights with all other citizens to which the workers
of our countty aspire and are justly entitled. He makes a direct and
specific attack upon labor.

The pretense that the attack is upon me is too thinly veiled to deceive
anyone, He strikes over my shoulder-at the hearts of the great rank
and file of the workers and other liberty-loving citizens of our country,
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Bo far as I am concerned, I have neither the inclination nor the desire
to bask in the sunlight of President Roosevelt's “ benevolent assimila-
tion,” by which he Elacates some, by the big stick browbeats others,
gng byrjl‘ggtsophtst‘ry opes to fool the masses into supporting Injunction
udge :

President Roosevelt says that Senator Knox has a peculiar right to
discuss the principles invelved in injunctions, because he as Attornmey
General prosecuted a civil suit for damages to an injured workman.
That Senator Knox was the special counsel of the Pennsylvania Rail-
road and of the United States Steel Corporation would indeed qualify
him to discuss the injunction abuse, but certainly only from the view-

int of the friends of corporations who profit by the abuse of the
n;l&mctiun writ, as it brings advantage and profit to corporate greed
and power.

But does President Roosevelt imagine that the workers of our coun-
try will accept his eredential to Senator Knox as the spokesman of
labor’s rights in preference to those whom the great rank and file have
themselves chosen as the champions and defenders of their interests
and rights? No, indeed. In this contest, knowing the * peculiar”
interest which the President manifests in his candidate, will the masses
accept even him as the infallible judge of what are the prineciples of
equal rights and liberty for which they contend?

But to consider at this time the subject of Senmator Knox is of
lesser importance, inasmuch as the President has thrust himself across
the path, and I therefore propose to answer his diatribe of abuse and
misrepresentation.

f the couris have not invaded human lberty, if they have not
undertaken to protect corporate interests to the detriment of the peo-
ple, why did esident Roosevelt characterize Judge Grosscup's re-
versel of Judge Landis's $29,000,000 fine upon the Standard Oil
Trust as “a gross miscarriage of justice”? Why did he, in his spe-
clal messnﬁ'e to Congress January 31, 1908, say :

“T1t is all wrong to use the injunction to ‘prevent the entirely proper
and leﬂﬂmate actions of labor organizations in their struggle for
industrial betterment, or under the guise of protecting property rights
unwarrantably to invade the fundamental rights of the iuglvicfun].
It is futile to concede, as we all do, the right and the necessity of
organized effort on the rt of wage earners and yet by injunetive
process to forbid peaceable action to accomplish the lawful objects
for which they are organized and upon which their suceess depends.”
And further: " If some way of remedying the abuses is not found.
the feeling of Indlfuation against them among large numbers of our
citizens will tend to grow so extreme as to produce a revolt against
the whole use of the process of injunction.” J

In the same message he says he * considers it most unwise to
abolish the use of the process of injunctions.”” The veriest tyro of a
lnfvman. much less one familiar with the Injunction process, in his
wildest dreams never suggested the abolition of the injunction process,
It is not Its abolition that labor desires but the restoration to its
beneficent use from which it has been ruthlessly diverted; from the
protection of property rights to the invasion of personal freedom.

I cite this to show the utter confusion of the entire matter of injune-
tions in Mr. Roosevelt’s mind. In the one message he states a fun-
damental pﬂnciﬁle. then makes an absurd deduction, and in his attack
on _me goes back on it all,

When corporations secure injunctions against workmen with whom
they are engaged in a dispute, the injunctions are based upon the
theory that the carrying on of their business is a property right; that
those workmen (strike breakers) whom they may have secured are
necessary to ecarry on their business and that they have some sort of
property right in those strike breakers, and the striking or locked-out
workmen are enjoined from interfering, inducing, or persuading the
strike breakers from leaving the employment of the corporations on
the ground that such interference, inducements, or persuasion is an
interference with their property and property rights.

Indeed, in the injunctions sought by the corporations, they further
allege, quoting frem one, * It is impossible for the plaintif to obtain
workmen, without whose assistance the property of the E’S“ﬂ“‘““
becomes utterly valueless for the purpose of their trade.” hen this
claim was considered by the higher courts of Great Britain, all the
Judges agreed that the lower court had exaggerated its function and
Jurisdietion io issuing such an injunction.

The decizions of the higher courts of Great Britain were totally dis-
regarded, and the decision of the lower court which was reversed
accepted as the basis for the issuance of the injunctions in our coun-
try. The injunctions issued by Judge Taft, Ju Ricks, Judge Jack-
son, Judge Dayton, Judge Gould, and others are based upon the theory
that along with the ownership of the mine, factory, workshop, trans-
portation, a certain vested right exists in so much labor or patronage
as is needed to make the operation profitable, and that this constitutes
a form of property or property right in the laborer.

The relations between employers and employees are personal rela-
tions as distinct from property relations; that the rights of either party
are personal rights, as distinct from property rights, no intelligent man
dare dispute; and yet the courts, in extending their equity power, step
in by the Injunction process and filch from the toilers, because they are
toilers, their rights as ecitizens and freemen.

Mr. Roosevelt has guoted a portion of the Pearre injunetion bill, and
I ask any falr-minded citizen to compare it with the provisions of the
trades-dispute act passed by the British Parliament less than two years

ago. Its main provisions are:
“An act done in pursuance of an agreement or combination by two or
more persons shall, if done in contemplation or furtherance of a trade

dispute, not be actionable unless the act, if donme without any such
agreement or combination, would be actionable.

“ 1t shall be lawful for one or more persons, acting on their own be-
half or on behalf of a trade union or of an individual employer or firm
in contemplation or furtherance of a trade dispute, to attend at or
near a house or place where a person resides or works or carries on
business or happens to be, if thef so attend merely for the purpose of
peacefully obtaining or communicating information, or of peacefully
persuading any person to work or abstain from working.

“An act done by a person in contemplation or furtherance of a trade
dispute shall not be actionable on the ground only that it induces some
other person to break a contract of employment or that it is an Inter-
ference with the trade, business, or employment of some other person,
or with the right of some other person to dispose of his capital or his
labor as he wills.

“An action agailnst a trades-union, whether of workmen or mast
or againgt any members or officials thereof on behalf of themselves an
all other members of the trade union in respect of any tortious act
alleged to have been committed by or on behalf of the trade union,
sghall not be entertained by any court.

“ Nothing in this section shall affect the liability of the trustees of a
trade union to be sued in the events provided for by the trades-union
act, 1871, section 9, except in respect of any tortious act committed by
01{ on bg'b.ait of the union in contemplation or in furtherance of a trade
dispute.

urely Mr. Roosevelt would not Eretend to say that the monarchy of
Great Hritain would confer upon the workers the lawful right to exer-
cise * brutal, unfeeling, or despotic power ™ ; and yet the provisions of
the Pearre bill and the Wilson bill are not as broad or comprehensive
in scope as the British trades-dispute act.

The mere fact that Mr. Roosevelt denounces a proposition as wicked
does not so constitute it. Time and circumstances and party obligatlon
have persuaded him to modify his judgment and his utterances. BSurely
it must bring unction to him to find his unwarranted attack on me so
thoroughly appreciated by the New York Sun, which ebaracterizes him
for his past utterances in as severe language as that with which be now
attacks me. The New York Sun charges him with apostasy to his record
and welcomes him into the galaxy of Caxxox, Littlefield, Van Cieave,
and others of the same sort.

1t is the purpose of the opponents of labor to vilify the labor move-
ment through me, and Mr. Roosevelt now joins the chorus upon the
pretext that I have attacked the Federal courts. As a man and as a
citizen, I have nothing to retract, but I insist that despite great provoca-
tion 1 have always expressed my views and criticism—perhaps in
strong, yet respectful, language, If anyone desires to look for criticism
and arraignment of the Supreme Court of the United States, let Lim
read the dissenting opinion of Justice Harlan in the Barry Baldwin v.
Robert Robertson case. Let him read the opinfons of the fonr dis-
senting justices when the Supreme Court declared the law limiting
the hours of bakers in the State of New York to 10 unconstitutional.
Let him read the four dissenting opinions of the Supreme Court's
decision when the five justices declared the income tax unconstitu-
tional. No severer indictments were ever expressed by any citizens of
our country against the Invasions of the people’s rights and liberties.

But quite independent of the dissenting justices' opinions aod ar-
raignments, it is pot amiss to quote the expressions of others equally
qualified. hen of highest renown in the legal profession; men whose
minds have remained unperverted by the glitter and grind of corporate

reed and power; men who stand for justice and who apprehend the
gnngers to our Republic If personal, discretionary, and arbitrary gov-
ernment 18 permitted to take the place of government by law.

In October, 1897, Hon. W. H. Moody, now Justice of the United
States Supreme Court, said:

“1 believe in recent years the courts of the United States, as well as
the courts of our own Commonwealth (Massachusetts), have gone to
the very verge of.danger in applying the process of the writ of in-
junction in disputes between labor and eapital.”

[iélon. Thomas M. Cooley, president of the American Bar Association,
sald : ‘ ;

“ Courts, with their injunctions, if they heed the fundamental law
of the land, can no more hold men to involuntary servitude for even a
single hour than can overseers with the whip.”

ov. Plngree, of Michigan, said:

* I consider government by injunection, unless stopped, the beginning
of the end of liberty. Tyranny on the bench is as objectionable as
tvrnnnf on the throne. It is even more dangerous, because judges
cllaim mmunity from ecriticism, and foolish people acquiesce in their
claims.” ;

.Tlédge M. F. Tuley, of the appellate court of Illinois, used these
words :

*“ Buch use of injunction by the courts is judicial tyranny, which
endangers not only the right of trial by jury but all the rights and
liberties of the citizens.”

Gov. Sadler, of Nevada, said:

“ The tendency at ;;resent is to have the courts enforce law by in-
iunetlon methods, which are subversive of good government and the
iberties of the people.”

Hon. J. H. Benton, jr., of Massachusetts, said:

“The courts have gone too far. It is impossible for them to'go on
in the course they have taken and retain the confidence of the people
or Preserve thelr own powers. It is idle to say that the popular com-
pla nt on this subject means nothing, or that, as one judge has sald,

nobody objects to government by injunetion except those who object
to any government at all' It does mean much. It means that the
courts have, in the judgment of many of the most intelligent and
thoughtful citizens, exceeded their just powers; that they have, by
the so-called exercise of the equity %ower, practically assumed to create
and to punish offenses upon trial by themselves without a jury, and
with penalties imposed at their discretion. * * * The people will
not, and they ought not to, submit to detisions like those in the North-
ern Pacific and Ann Arbor cases (Taft's injunction).”

Prof. F. J. SBtimson, of Harvard, one of the greatest legal authori-
ties, in his new work on * Federal and State Constitutions,” after
cltinﬁ many authorities, says:

“These are sufficient to establish the general
junction process and contempt in chancery p nre, as well as chan-
cery jurisdiction itself, is looked on with a logical ;Iealons}' in Anglo-
Baxon countries as being in derogation of the common law; * * *
taking away the jurisdiction of the common-law courts and depriving
the accused of hig trial by jury.”

* Judge John Gibbons, of the circuit court of Illinols, declared that :

“In their efforts to regulate or restrain strikes by injunction, they
l(tlt:;e courts) are sowing dragons’ teeth and Dlazing the path of revo-
ution.

In the last edition of his great book, that legal authority, Iigh, “ On
Injunctions,” says:

L ?ulty has no jurisdiction to restrain the commission of erimes or
to enforce moral obligations in the performance of moral duties; nor
will it Interfere for the prevention of an illegal set merely because it
is illegal, and in the absence of any injury to propertr rights, it will
not lend its ald by injunction to restrain the violation of public or
penal statutes or the commission of immoral or illegal acts.”

I have quoted from these legal celebrities not with the hope of heing
able to convert the judgment of Mr. Roosevelt, but I have done so
simPIy to conclusively prove to him how * wicked, brutal, and unfeel-
ing™ are these jurists and legal authoritles. Mr. Roa pvelt has piaced
me in good company.

Might I not recall Jefferson's prophecy, when he sald: “ It has long
been my opinion that the germ of dissolution of our Federal Govern-
ment Is in the constltution of the Federal judiciary, an Irresponsible
body, working, like gravity, by day and by night, gaining a little to-day
and a little to-morrow, and advancing its noiseless step like a thief
over the field of jurisdiction until all shall be usurped.”

rinciple that the in-
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Of course, everyone knows that the President *stron 1y " urged
every measure whicli he advocated, and then accepted what his political
opponents in his own party chose to give him. It is general knowledge

at he had a more liberal platform prepared for adoption by the Re-
publican conyention at Chicago and then accepted what they doled out.
All know that the pomination of Mr. BHErRMAN for the Vice Presidency
was concocted by Senator Burrows and * Genial Uncle Jog" CAXNON
as a slap in the face to Mr. Roosevelt; but the President, because his
injunction judge, Mr. Taft, has been nominated for the Presidency,
now not onlrr swallows the whole pot pourri, but must needs directly
and indirectly attack me in the fight which my fellow workers and I
are making in defense of equality before the law of the men of labor
with all other citizens and for the establishment of human freedom.

Pray, what has transpired to have induced the President to change
from a ition of, at least, apparent friendship to bitter, indefensible
antagonism? The Pearre injunction bill, which Mr. Roosevelt attacks,
has n before several Congresses without a word of criticlsm or com-
ment from him.

It has been my pleasure to have often had the privilege of dlscossing
with President Roosevelt a number of the fundamental questions of
right, justice, and moral and social uplift. Inecluded in these discus-
sions were the invasions of personal rights and human liberty by the
courts in the injunction abuse. It is frue that the I'resident has not
always fully sgreed with my contentions, but he has mever until the
publication of his latest utterance hinted, much less charged, that
anything which 1 advocated was lawless, unfeeling, despotic, brutal,
or wicked: and yet the rights for which the workers of our country
contend and which, as best I can, I defend and advocate have been as
well known to him during the past several years as thei are when he
now so unjustifiedly undertakes to misrepresent my work, my motives,
and my law-abiding citizenship. Surely that opinion was not always
entertained by the President, as the following will show :

In the February, 1908, issue of the American Federationist I pub-
lished the chapter * Some Equivocal Rights of Labor,” from Hon. George
A. Alger's book, * Moral Overstrain.” The chapter of the book is as
keen criticlsm of the courts of the country in their decisions affecting
the rights, interests, and libe of the workers as anytbing I have
e:teir :nld or written. I quote this one brief paragraph of Mr. Alger's
article:

“ Stated as concretely as possible, the principal difference between
the working people and the courts lies in the marked tendency oi the
courts to guarantee to the workman an academic and theoretic liberty,
which he does not want, by denying him' industrial rights, to which he
thinks he is ethically entitled. His grievance is that in a multiplicity
of ‘instances the courts give what seems to him eounterfeit Iiberty in
the place of its reality.”

Just before publishing that article I sent the following letter to the
President :

WasHixerox, D. C., January 25, 1508.

My Dear Mp. Presioexrt: I am greatly indebted to you for cﬂl]lnﬁ
to my attention the chapter entitled “ Some E?ulvocal Rights of Labor
in George A. Alger's “ Moral Overstrain.” was so much Impressed
with it that I requested and secured permission from the publishers
to republish this chapter in’the A n Federationist. It appears
in the February issue, and I am taking the liberty of sending you here-
with a copy of that issue, which you will please accept with my assur-
ances of high i

Yery sincerely, yours,
BAMUEL GOMPERS,
President American Federation of Labor,
To THEODORE ROOSEVEL

T,
President of the United Elates.
To which I received the following reply:
Tug WHITE HOUSE,

Washington, January 27, 1908.

My Drir Me, GoumpEs: You may be amused to know that I have
sent copies of the * Moral Overstrain " to Justices Day and McKenna.
I am glad that you were able to use it in the American Federationist,
and m% for sending me the copy of the magazine.

, yours,
THEODORE ROOSEVELT.
To Mr. BAMUEL GOMPERS,
President American Federation of Labor, Washington, D. C.

President Roosevelt &:om a statement made by the Hom. T. C.
Spelling before the Judiciary Committee of the House. Without ex-
pressing an opinion at all up the quotation, it may not be uninteresting
to eall attention to the fact, without disrespect to Mr. Spelling, that
he is not an attorney for the Federation now, and that very soon after
his utterance, which President Roosevelt quotes, he was appointed as
an expert for the Interstate Commerce Commission and later appointed
in the Department of Justice; that a day or so after his latest appoint-
ment Attorney General Bonaparte gave out a statement to the press
that he had appointed pn ex{nﬁert on the law of corporations, and Mr.
Spelling proudly showed me the Interview.

Surely Mr. Roosevelt does *“ Mr. Mitchell and other labor leaders™
an injustice when he say that they differ from me in the matter of
the Pearre and the Wilson bills or the princlglcs upon which they are
based. Mr. John Mitehell, Mr. Frank Morrison, and I are now off
trial to show cause why we should not be sent to jail beeause we exer-
cised our constitutional rights, having violated no law of Btate or
Nation. Will the President publicly justify Justice Gould's injunetion
and the contempt proceedings to send Mitchell, Morrison, and me to
Enil on the grounds for contempt which are put forward by the Buck's

tove & Range Co. under that injunction? The fnjunction issued by
Justice Gould is based upon injunections issued by Judge Taft, and
Judge Taft's language is quoted by Justice Gould.

The fact of the matter is that President Roosevelt, having made
Injunction Judge Taft the candidate of the RHepublican Party for Presi-
dent, and- seeing that the “labor vote,” which so often has been
corralled, diverted, and perverted by the tﬁgﬂtic!uns, is now aroused
and determined to deliver its own vote, t the toilers will not be
cajoled, deceived, or browbeaten, has become desperate and angry, and

in" his anger, by the worst exhibition of de ogisem, tries to instill
into the employers and business men the fear that their pro and
business are in danger if a “square deal," implied by equality before

the law and human freedom, are accorded to the workers with all other
citizens, It is an exhibition of impotent rnﬁ: and disappointment and
an awflul descent from the dignity of the high office o

of the United States. No one but himself will be deceived as to the

purpose of Mr. Roosevelt.

The workers and li -loving citizens

pace 136, e mail 5 15, vciom 10 el i o, s
b .
the Union; ‘equsl rights and frecdom for alls o 1. oo i

The gentleman from Peunsylvania [Mr. Moox] has under-
taken to show that this measure is unconstitutional, becnuse
it is an invasion by the legislative branch of the Government
with the inherent rights of the judiciary, which, he asserts, is
o coordinate branch of the Government

The judieinl branch of onr Government has no Inherent rights.
The only rights which it has are those specifically granted by
the Constitution, or necessarily implied in such grants. Even
in the determining of those questions the legislative branch of
the Government was made supreme by the Constitution itself
whenever it sees fit to exercise that supremacy. That fact
becomes obvions when you realize that the power of impeach-
ment was placed in the hands of Congress with no power placed
anywhere to review or reverse its decisions.

An equal branch does not have power and jurisdietion over
an equal branch of the Government. The superior branch of
the Government has power and jurisdietion over the inferior
branch, and the very fact that the power to impeach was placed
in the hands of the legislative branch of the Government makes
the legislative branch of the Government supreme.

With regard to the constitutionality of this measure, which
has Deen attacked, I wish to say this: That, in my judgment,
Congress has the power to define the jurisdiction of all courts
on all questions which may come before the courts, except in
so far as jurisdiction has been specifically granted by the Con-
stitution itself; that on all other questions of jurisdiction the
Congress has the power to determine and, by the impeachment
process, to which I have just referred, the power to enforce its
determination as to what the jurisdiction shall be. It has exer-
cised that power on many occasions. It has created courts
and given to those courts certain jurisdiction, and no jurisdic-
tion beyond that which was specifically stated in the law cre-
ating the court. 3

If the contention be correct that the power of our judiciary
extends to all eases in law 'and equity and the legislative
branch of the Government ean not change that condition, then
the moment you ¢reate a Court of Claims or the moment you
creafe a Commerce Court or the moment you create any other
court that conrt would have entire jurisdiction in law and
equity, and there would be no power on the part of Congress
to limit the jurisdiction. But Congress has exercised the power
of limiting the jurisdietion of courts, and, so far as I am aware
or have been informed, there has been no power that has under-
taken to say that Congress has not the right to determine what
the jurisdiction of fhe courts it ereated should be. Now, if it
has that power with the creation of a Court of Claims or a
Commeree Court or any similar court, it has the same power
with regard to our equity courts, and has the right to determine
what their jurisdiction shall be and to what matters their juris-
diction shall extend. It has the right to say that their jurisdic-
tion shall extend to certain things and shall not extend to cer-
tain other things, and, among others, it has the right to say
that it shall not extend to the issuance of injunctions under
certain terms and conditions.

It is asserted in cireulars that have been sent fo every Mem-
ber of this House, and by Members in this House, that this
bill undertakes to legalize the boycoft; that it undertakes to
legalize. picketing, and because it undertakes to do that they
are opposed to the measure,

Thig bill does not legalize the boyeott or picketing. It does
not deal with the question of the legality of elther of them.
What it does do is to prevent the equity court from stepping
in in a ecase of peaceful picketing, or stepping in in the case
of a boycott, and by the writ of injunction undertaking to
adjudicate it. There has been a great deal of eriticism of the
use of the right to boyeott by workmen in their trade disputes,
and for that reason some men are opposed to a proposition
that prevents the equity court from stepping in with the writ
of injunetion to prevent a boycott.

But, Mr. Speaker, I want to say to this House now that the
boyeott itself lies at the very foundation of our moral code,
and if you take away the boycott, if you wipe out the boycott,
vour moral code itself falls. One of the first things that we
teach our children, one of the first things that we were taught
ourselves, is to shun evildoers; avoid evii communications;
boyeott those who are bad. There ig no inherent wrong in the
boycott., On the contrary,. it is generally good; but there may
be cases in which the boycott is wrong. There may be cases
nnder which the boyeott would work an injustice on some one,
and if there are such circumstances fhey should be specified
in the law and the law courts should deal with the violation
of them and not the equity courts. [Applause.]
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The SPEAKER. The time of the gentleman from Pennsyl-
vania has expired.

Mr. CLAYTON. Mr, Speaker, I yield two minutes to the
gentleman from Colorado [Mr. MARTIN].

Mr. MARTIN of Colorado. Mr. Speaker, that there are
stranger things than are dreamed of in your philosophy, gentle-
men, was illustrated in the House of Representatives to-day,
when, during the debate on the pending anti-injunction bill, the
Speaker's chair was temporarily occupied by a Member whose
service in the ranks of labor was terminated by a Federal in-
junetion, and not only that, but by the most noted of the injune-
tions which served to make government by injunction an issue
in this country, and resulting in the pending legislation. I refer
to the Debs injunction,

I want to congratulate the workingmen of the United States
upon the fact that after 20 years of agitation the Congress of
the United Stafes is to-day taking the first open practical step
to settle the issue of government by injunction by throwing
about this kingly judicial power certain safeguards and for-
bidding its use against certain acts which will lead to its disuse
in labor controversies. When injunctions are not so readily
issued they will not be so readily asked for.

The same thing will be trne of the contempt bill, reported
favorably by the Committee on the Judiciary, providing for
trials by jury in cases of constructive contempt. There will not
be so many such contempts.

I want also to congratulate the Judiciary Committee of the
House of Representatives and the Democratic Party upon the
courage, the honesty, and the promptness with which its official
representatives at their first opportunity have redeemed this
pledge made by the Democratic Party to the toilers of the Na-
tion in its national platformr 16 years ago, and which it has
repeated in every national platform since that time, the plat-
form of 1908 containing the following declaration upon the sub-
ject of labor and injunctions:

LABOR AND INJUNCTIONS—DEMOCRATIC PLATFORM.

Experience has proven the necessity of a modification of the present
law relating to [uﬁmctions, and we reiterate the pledge of our national
latform of 1896 and 1004 in favor of the measure which passed the
'nited States Senate in 1896, but which a Republican Congress has
ever since refused to enact, relating to contempts in Federal courts
and providing for trial by jury in eases of indirect contempt.

Questions of judicial practice have arisen, especially in connection
with industrial disputes. We belleve that the parties to all judicial
proceedings should be treated with rigid impartiality, and that injunc-
tions should not be fssued in any cases in which injunctions would not
{ssue if no industrial dispute were involved.

A more faithful compliance with a platform pledge in both
letter and spirit will hardly be afforded by the annals of Con-
gress than the bill under consideration measured by the above
declaration. It is true that the bill is not all that some of us
would like and that some of us would ask, but it is more than
many would give and, as one who has had bitter practical experi-
ence in the matter of government by injunction, I shall be well
pleased and shall consider it a field day for the workingmen of
America when so good and fair a measure as the pending bill
finds its way upon the statute books of the United States.

NECESSITY FOR INJUNCTION LEGISLATION.

Mr. Speaker, in this debate some eloguent eulogies have been
passed upon the courts of this country. It is not my purpose to
place in the record of this debate a single sentence that would
abate one jot or tittle of respect for the courts or obedience to the
law and its orderly processes. When the question of my own
obedience to the process of the courts was put to the judicial
test and that, too, by the court out of which it issued, it is one
of the proud and lasting recollections of my life that it was de-
cided, even in a time of great public excitement, when the seales
of justice, held in the hands of a single man, might well have
tipped the other way and have placed an indelible stain upon my
name as a law-abiding American citizen—it is, I say, my proud
and grateful recollection, under these circumstances, that I, young
in years, immature in judgment, and surrounded by conditions
of great provocation and excitement, had yielded eclear and ab-
solute obedience to the law, and not only to the law, but to the
orders of the court, which were based upon false and ex parte
affidavits and issued without notice or a day in court to those
whose rights as American citizens, whose liberties, whose future
good name and welfare were to be thus imperiled.

But others, I am sorry to say, equally deserving, were not
equally fortunate, and I could recite individual instances of
gross injustices, which, after the lapse of 18 years, I can hardly
recall with composure., Gentlemen opposing this legislation
have said on the floor and have said in their report that not a
single instance of * too ready issuance of injunctions "—I quote
from the minority report—*not a single case upon which the
opinion of the majority could be founded.”

It was pointed out in reply by majority members of the com-
mittee that the books were full of cases., But there are cases
not to be found in books. There are cases of these abuses to
be found in human lives in every community throughout the
United States; cases which led to a nation-wide agitation for
reform in the issuance and use of injunctions in labor disputes;
cages which made the abuse of the writ of injunction an issue
in national politics, earning for it the significant name of * gov-
ernment by injunction,” and of which both great political parties
had to take cognizance, and one of which, the Republican
Party, throughout its entire 16 years of undisputed control of
the National Government in all its departments refused to frame
or report or in any manner act upon any measure whatsoever
to remedy the evil. And yet to-day, when the other great party,
the Democratic Party, seizes upon this, its first opportunity to
redeem the pledges it has been making during tlese 16 years of
Republican inactivity, we find the reactionary leaders of the Re-
publican Party which during its long period of power had
throttled and suppressed this and other measures looking to the
welfare of the workingmen of America deserted by their own
following, so that out of their membership of 162 in this body
they are able to muster but a pitifal handful in opposition to
this bill. Only 31 Republicans and no Democrats voted against
the bill on final passage. i

Apparently the minority members of the Judiciary Committee,
six out of seven of which signed the minority report against
the bill, not only do not represent their own party sentiment on
this question, but are too shortsighfed to see their own incon-
sistencies.

The standpat leaders, like voices ffom the tombs, some of them
Just fresh from repudiation at the hands of their own party in
the primaries, stand upon the floor of the House denouncing
this measure as the death knell of the courts and constitutional

government as though they really represented anybody but .

themselves.
E GROSS INCONSISTENCY OF MINORITY MEMBERS.

After saying that the majority did not produce a single in-
stance of abuse of the injunctive power, and I quote the lan-
guage of the report as follows:

According to the report of the majority of this committee, this bill
intends to correct “ the too ready issuance of injunctions, or the issu-
ance without proper ;%recautlons or safeguards.,” If the report is

redieated upon the * too ready issuance of Injunctions.” it is singu-
ar that it does not disclose a single case upon which the opinion of
the majority could be founded. We are well aware of the charges
iterated and reiterated before congressional committees alleging abuses
in the issnance of injunctions. We have not found any more evidence
to support them In the past than we now find in the report of the
committee. !

They admitted in the following paragraph their willingness to
correct the abuse which they say does not exist in the following
language:

The minority Members have at all times been willing to assent to a
rational proposal to further safeguard the issuance of injunctions
against even the possibility of abuse, and have introduced a bill for that

purpose.

That is to say there is no known case of abuse of the writ
of injunection; but because of the possibilify that such a ecase
may arise in the future the minority have introduced a bill
to safeguard against even this conjectural danger. As this
same minority was a majority in the last Congress and did
not undertake to report any such bill, it must follow that even
the conjectural possibility of abuse referred to in their report
must be of very recent origin, so recent, possibly, as their
overwhelming repudiation at the polls in the last national elee-
tion for the gross betrayal of this and other pledges made by
their party to the American people.

Another inconsistency in the minority report is its reliance
upon the English practice in support of its contention that the
courts should retain the power to issue temporary restraining
orders without notice. It may be remarked in passing that
the principal difference between temporary restraining orders
and preliminary injunctions is a mere jugglery of terms. In-
deed, in practical effect, and so far as results frequently are
concerned, permanent injunctions might be added to the list.
It has been well said by members of the majority in debate,
and it was expressed with singular felicity by the distinguished
gentleman from West Virginia [Mr. Davis], that frequently
the issuance of a femporary restraining order determined the
entire issue in favor of the employer. In other words, the
issuance of the femporary restraining order was in itself suffi-
cient to break the back of the strike. American workingmen
are inherently law-abiding. They fear and respect the power
of the courfs, and once that power is invoked against them dis-
may seizes upon their ranks and the weaker of them invariably
capitulate, to the undoing of the stronger of them. The man
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who does not know this does not know enough about the life
and the conditions of labor to legislate upon the subject.
NO GOVEENMENT BY INJUNCTION IN ENGLAND—ENGLISH LAWS.

But while gentlemen of the minority rely upon the English
practice of issuing temporary restraining orders without notice
or hearing, they repudiate the acts of the British Parliament
exempting organizations of labor from the English conspiracy
laws: and when it is pointed out to them that the provisions
of the pending bill which they consider the most objectionable
were taken bodily from the statutes of England, they reply
that while this is true, yet, to use their own language—

The Fecullu privileges conferred mﬂnn trades-unions by the English
act of 1906 are accompanied by disabilities and criminal provisions of
so drastic a nature that if they were offered as any part of the legis-
lation of this country we should deem it our duty to oppose them in
the interest of all workingmen.

It may be noted, however, that while the leaders of organized
labor in the United States have been convicted and sentenced
to terms of imprisonment for alleged violations of the writ of
injunction, the leaders of organized labor in England have not
similarly suffered either under English judicial processes built
up by the courts—court-made law or by English statutes.

It may be noted, too, that government by injunction is not
and never has been an issue in England, although England is
almost purely an industrial nation.

I shall insert at the end of my remarks not only the English
act of 1906 just refered to, but the two acts of which it is
amendatory, to wit, the trade-union act of 1871 and the trade-
union act amendment of 1876. The three acts follow in the
order of time.

1 shall not discuss them except to point out that by sections
2 and 3 and succeeding provisions of the act of 1871 trades-
unions were specifically exempted from the conspiracy laws, so
that for the past 41 years members of trades-unions in England
could not be eriminally prosecuted for the very acts for which
Samuel Gompers, Frank Morrison, and John Mitchell have been
sentenced to pay heavy fines and suffer long terms of imprison-
ment, and could not be sued civilly and mulcted in treble dam-
ages as in the case of the Danbury hatters, whose very homes
have been levied upon to pay the damages secured against them
in that proceeding, the legality of which has been sustained by
the Supreme Court of the United States as within the pro-
visions of the Sherman antitrust law.

SHEEMAN ANTITRUST LAW A FAILURE.

The Sherman antitrust law was enacted to protect labor
from the unjust exactions of capital, but thus far it has only
succeeded in protecting capital from the just demands of labor.

No “captain of industry,” no “malefactor of great wealth,”
no representative of the  predatory inferests” has yet had to
appear before the Supreme Court of the United States to de-
fend himself against a sentence of imprisonment for violating
the Sherman antitrust law; no corporation has had fo appear

. before the Supreme Court of the United States to defend itself
against a judgment for treble damages.

Labor has had to do both of these things. These facts are sig-
nificant. These facts throw light upon the agitation for judicial
reform in this country.

Section 1 of the amendment of 1906 declares that—

an act done in pursuance of an ent or combination by two or
more persons shall, if done in contemplation or furtherance a trade
dispute, not be actionable unless the act, if done without any such
agreement or combination, would be actionable—

Which is substantially the same as the declaration in the
Democratic national platform of 1908 that—

injunctions should not be issued in any cases in which injunctions
would not issue if no Industrial dispute were involved.

The meaning of these provisions is the same.
ACTS WHICH CANX XOT BE ENJOINED.

Certain acts may not be enjoined at all, and in order that
these acts may be clearly exhibited to the students of this de-
bate they are succinctly stated as follows:

No restraining order or injunction shall prohibit any person
or persons from doing any of the following acts, to wit:

1. Terminating any relation of employment.

9, Ceasing to perform any work or labor.

Bt. R.;.»commen ng, advising, or persuading others by peaceful means
go to do.
4. Attending at or near a house or place where any person resides, or
works, or cnrr'fes on business, or hn&pens to be for the purpose of peace-
fully obtaining or communicating information.

S.MPeneefully persuading any person to work or to abstain from
working.
6. Cgulng to patronize or to employ any party to such dispute.

Tt. l%ecommend ng, advising, or persuading others by peaceful means
so to do.

8. Paying or giving to or withholding from any person enga ed in
guch dispute any strike benefits or other moneys or things of value.

9. Peacefully nssembling at any place in a lawful manner and for
lawful purposes.

10. Doing any act or thing which might lawfully be done in the
absence of such dispufe by any party thereto.

The last of the 10 classes of acts above enumerated really em-
braces all the others, and the entire series only particularize the
somewhat more general provisions of the English amendment of
1906, and which itself only particularizes the provisions of the
original English trades-unions law.

Speaking of the foregoing provision the Republican members
of the Judiciary Committee, on page 7 of their report, say:

The paragraph contains to
whole bill. our mind the most vicious proposal of the

" CLASS " LEGISLATION.

The pending bill is characterized in the minority report as—
gxgr;ucgft;bhin?“lg’ in thf i.l;tcrré:sts fOfI a class rather than of the
ol Tt A lgﬁmn.s andards of legality without parallel or

I have already alluded to the eulogies which these same gen-
tlemen, who denounce the pending bill as “class™ legislation,
have heaped upon the courts. Singularly enough, but con-
sistently enough, their speeches will be found devoid of like
effusions upon the “class™ referred to in the foregoing quota-
tion from their report. I have affirmed, and I want to repeat
my own adherence to the law and obedience to the orders of the
courts, even when I believe them to be wrong; but I submit, in
opposition to the views of gentlemen, that the courts are not
the bulwark of our institutions nor the sheet anchor of our lib-
erties, and neither is the Congress nor any other department of
this Government; but that the sole hope of the perpetuity and
the welfare of this country in the final analysis is the intelli-
gence, the patriotism, and the prosperity of the so-called “ class™
referred to in the minority report:

Il fares the land, to hastening ills a prey,
Where wealth accumulates nn5 men decay.
Princes and lords may flourish or may fade—

A breath can make them, as a breath has made:
But a bold santry, their country's pride,
When once destroy'd can never be supplied.

The hope of this country and its institutions is the preserva- °
tion of the conditions which enable men from the ranks to rise
to the highest positions in politics, in finance, in industry; the
maintenance of a homogeneous democracy that will enable the
boy at the plow and at the shovel to become the man upon
the bench and in the forum and in all the high places of the
country. Civen this condition, all other things will be added.

The pending bill is an act—a very small act—looking to the
preservation of this condition. Already the abuse of the writ
of injunction and the consequent disfavor into which it has
fallen has in a measure abated the use of it, and to that ex-
tent abated the necessity for this legislation. The workers,
through their organizations, have in some measure already
achieved an appreciable start toward emancipation from gov-
ernment by injunction, just as they have already established
the eight-hour day for vastly greater numbers than have ever
received the benefits of that great reform at the hands of Gov-
ernment, and just as, through organized effort, they have
achieved many other great reforms and brought about many
other safeguards and conditions of labor caleunlated to uplift
and benefit and humanize not only themselves but, becaunse of
the vasiness of their numbers and their basic position in so-
ciety, all humanity.

But while it is true that labor through organization has
blazed the way for these reforms and in a measure abated the
benefit, if not the necessity, of legislative action, it is well that
the lawmaking power should safeguard, in the manner pro-
posed in this bill, the rights of the wage earners fo organize
and, in the furtherance of their efforts to better their condi-
tion, to do in a peaceful and orderly manner as members of
such organization the things which they might do as indi-
viduals. This is all the pending measure seeks fo accomplish,
and nothing less should be offered or accepted.

ORGANIZED LABOR—ITS BENEFITS.

Nowadays when a man becomes eminent he is honored with
a degree in some great institutions of learning. If he becomes
preeminent, he is honored with another degree—honorary mem-
bership in a labor organization. Having never attained emi-
nence, I have not been honored with the first degree, and, as
for the second, I take great pride in the fact that my union
card was earned in the ranks of labor. And when I cease to
take pride in that fact, and when I cease to feel the deepest
and most heartfelt interest in the great cause of humanity
which it represents, I shall no longer be worthy of my own
respect, to say nothing of the respect of my fellow men.

Organization is not only a benefit, but is the greatest single
agency in the uplift of labor. I shall mention only a few of its
more important benefits, not as I have learned of them from the
lips or pens of others, but as I have learned them in actual
experience.

Organized labor is first of all promotive of the brotherhood
of man, giving the wage-earner an identity, a sense of unity
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with his fellow man; a sense, I may say, of keepership of his
brother that would be impossible under a condition where it
was every fellow for himself, the devil take the hindmost.

It increases the efficiency and competency of labor. Each
trade has its journal of craft instruction. These journals are,
in fact, correspondence schools, giving the trades-unionist the
theory and technique of his practical work, inculcating pride
in his ealling and urging him to self-study and improvement.

Jt makes better men of its membership, appealing to the
best that is in them, developing character and raising their
mental, moral, and physical standard. It makes for better
citizenship, and good citizenship is the best and most enduring
asset, the highest product, of any country.

Membership in a labor organization is a certificate of reli-
ability as well as of competency. It is a well-known fact that
many employers in the better organized crafts prefer union to
nonunion labor. This may not grow out of any great love for
organization, but the up-to-date employer knows that the
chances are there is something wrong with the man who is not
a member, and that somewhere in his make-up or in his record
there is a weak spot that will put him beyond the pale of the
confidence of the employer as it has put him beyond the pale of
affiliation with his fellow workmen.

Nor are the benefits of organization confined to its imme-
diate membership. Asg the rain falls alike on the just and the
unjust so the standard of wages and conditions of labor accru-
ing to organized effort indirectly benefit the unorganized. All
values are relative, and it would be manifestly impossible to
confine the beneficial results of the better conditions created
by organization to its membership, just as impossible as it
would be to confer all the benefits of a law of the land upon
those who favored its enactment to the exclusion of those who
opposed it or took no interest in it.

Nor are the benefits of organization confined to the wage-
earners, whether within or without its folds. It is the greatest
single factor to-day in glving stability to industrial conditions,
thereby promoting peace and prosperity in the comimerce and
industry of the country. There may be those superficial enough
to think that if there were no unions and no union contracts
with employers there would be no industrial strife or trouble.
Well, maybe there would not. Suppose we call it anarchy, such
a8 was witnessed recently in the unorganized Pittsburgh dis-
trict of Pennsylvania, and let it go at that.

Nor are the benefits of organization confined to employer and
employee. Its beneficial activities reach out beyond these and
to-day embrace the entire social and economic life of the people
of this country. No civic movement to-day counts itself in
battle formation and ready for the charge until the sturdy bat-
talions of labor have fallen into line, and no movement for the
betterment of humanity appeals to it in vain. Like all other
human institntions, it has made its mistdikes and has engaged
in foolish crusades, but its mistakes have been of the head and
not of the heart and have sprung from an excess of zeal in
causes it believed to be right and not with any consciousness of
wrong. :

But organization is not only a benefit to labor; it is a neces-
sity. Labor owes much to the form of government and politieal
institutions under which we live, and it osves much to the rapid
development and exploitation of that vast storehouse of natural
wealth embraced within the boundary lines of the United States,
but these are blessings and advantages enjoyed by all; and even
under these conditions, to be found in no other nation and in no
other age, the battle for bread, for a living wage, has become so
fierce that the elective franchise and the bounties of nature com-
bined have not sufficed to insure the workman his hire. Under
modern industrial conditions, with their great combinations of
capital, organization is the only practical method of dealing
with the employer and is the strongest barrier between labor
and serfdom; and that it is a fixed and lawful institution, both
beneficial and necessary, is no longer-open to question in the
minds of reasonable and progressive men.

But with recognition of the right of labor to organize to
secure better pay and conditions of life, even by that last source
of recognition, the courts, there is still a strong tendency upon
the part of the courts, and particularly the Federal courts, to
restrict and deny the peaceful and orderly means by which
these ends may be attained, and to deny them in ways so vital
as to involve a denial of the dearest constitutional rights of
American citizenship.

And while this condition is permitted to exist the entire
structure of organized labor is in peril. Recently this country
was shocked by the sentence of fine and imprisonment imposed
upon Samuel Gompers, John Mitchell, and Frank Morrison, the
officinl heads of the American Federation of Labor.

This sentence was imposed upon them for having violated
the most arbitrary and outrageous order of court perhaps ever

issued in this country; an order so sweeping as to forbid every
member of that organization to even mention by word or pen
the name of the Buck Stove & Range Co., the president of
which, Mr, James Van Cleave, was, at the same time, the presi-
dent of an organization which had for its primary object the
destroction of the American Federation of Labor and, for that
matter, all other labor unions. So radical and sweeping was the
decision in which sentence was imposed for the alleged viola-
tion of this injunction, and so shockingly intemperate and mani-
festly prejudiced the utterances and manner of the judge, that
it was set aside by the Supreme Court of the United States
and will probably never be carried into effect.

But after four years of expensive and harrassing prosecution,
the case is still hanging fire in the Federal courts of the District
of Columbia, and the fate of the defendants, which involves the
very life of organized labor in this country is still hanging fire,
and the law under which these prosecutions were laid is still
upon the statute beoks, a threat and a menace to the intelligent,
patriotic, and law-abiding workingmen of America, and to the
most priceless rights of American citizenship, including the
rights of free speech, a free press, and trial by jury.

THE SHERMAN ANTITRUST LAW.

The right of the court to issue such an injunction, the right
to enjoin the acts complained of, and not the guilt or innocence
of the defendants, is the guestion of paramount importance to
the workingmen of America.

The Supreme Court of the United States, In what is known
as the Danbury Hatters case, on February 3, 1908, by Mr. Chief
Justice Fuller, in an action brought by Loewe & Co., hat manu-
facturers of Danbury, Conn., under the Sherman antitrust law,
claiming three-fold damages for injuries growing out of a peace-
ful labor dispute, declared the labor organization involved, the
United Hatters of North America, which was affiliated with the
American Federation of Labor—

A combination in restraint of trade or commerce among the several
Btates, in the sense in which those words are used in (Sherman)
act, and the action can be maintained accordingly.

The Supreme Court further said that its—

Conclusion rests on many mﬁmmh of this court, to the effect that
the act prohibits any comb on whatever to secure action which
esaem‘.lall{ obstructs the free flow of commerce between the States or
restricts In that regard the liberty of a trader to engage In business.

Under this decision, if the employees, in furtherance of their
cause, advise persons not to purchase the employer’s product, &
thing they might do with impunity were no strike pending,
they will be liable to treble damages; and if a court issues an
injunction forbidding them to advise persons to purchase the
employer’s product and they violpte this injunction, they are
guilty of a crime for which, without trial by jury, they may be
tried by the judge issning the order and senf fo prison. And -
yét some people persist in calling this a free and civilized
country.

LABOR PATIENTLY ENDURES JUDICIAL OUTRAGES.

In Colorado a district judge tried in a few hours 15 striking
coal miners and sentenced them all to one year's imprison-
ment for violating a strike injunction. It was shown after<
wards that some of these men were innocent beyond question.
Had they been charged with the violation of the eriminal
statutes of the State, they could have demanded and received
separate trials, by jury; as they were charged with contempt
of court, they were herded before the judge who issued the
order, and with hardly a semblance of frial condemned to one
year's imprisonment each. The highest testimonial I could pay
to the law-abiding and law-loving character of the American
workingman would be merely to point to the fact that he
suffers such outrageous travesties upon justice to be perpetrated
upon him. It is only highly civilized and law-loving men who
would patiently endure such damnable outrages and violations
of their natural and inherent rights as citizens of a free
country. .

When employers may send their attorneys into court and get
weak and venal judges to serve their purposes in this manner,
what inducement, or what necessity, is there for employers to
treat with their employees? The fact is, the too ready issuance
of Injunctions in labor disputes puts a premium upon the crea-
tion of such disputes.

In the partial remedying of this unjust condition we are, as
I have already stated, blazing no new trail in the world of in-
dustry, but only following haltingly in the footsteps of Ing-
land, as we have done in the case of our employers' liability
laws, and full justice will not be done until labor organizations
are completely exempted in this country, as they are in Eng-
land, from the operation of the moncpoly and conspiracy laws.

MISSION OF ORGANIZED LABOR.

It is the mission of organized labor to be the prinecipal factor
in bringing about the full and complete emancipation of labor

-
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from the antiquated laws which originated in a primitive con-
dition of society when the wage-earner partook more of the
status of a serf than of a freeman. There are those who take
the pessimistic view that organized labor has passed the zenith
of its usefulness, that it is incapable of playing a further great
and useful part in working out the destiny of the people, and
that it should now be discarded for some much more radieal
and political movement. I want to dissent from that view and
to affirm the propoesition that with the teeming issues of a
practical character which are pressing for solution, the pending
injunction bill, the contempt bill, the eight-hour law, work-
men's compensation, mediation, conciliation, and arbitration of
labor disputes, and many other beneficial and humane reforms—
I want, I say, with all these issues pressing, to affirm the
proposition that instead of having passed or even reached the
zenith of its usefulness, this great power for good is only in its
infancy. Its fate is in its own hands, May it continue worthy
to play a great and good part in making this a better and a
kindlier world in which to live.
ENGLISH TRADE-UNION ACT, 1871,

CHAP, 51. An act to amend the law relating to trades-unions.
June, 1871.)

Be it cnacted by the Queen’s most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, end Commons,
in }hﬁ present Parliament assembled, and by the authority of the same,
as follows:

(29th

PRELIMINARY,
1. This act may be cited u"‘ the trade-union act, 1871."
CRIMINAL PROVISIONS.

2. The purposes of any trade-union shall not, by reason merely that
they are in restraint{ of trade, be deemed to be unlawful, so as to render
any member of such trade-union liable to criminal prosecution for con-
8p raglghor otherwise.

3 e purposes of any trade-union shall not, by reason merely that
they are restraint of trade, be unlawful, so as to render vold or
voldable any agreement or trust.

4, Nothing in this act shall enable any court to entertain any legal
il;;ceedlng instituted with the object of directly enforcing or recover-

1

damages for the breach of any of the following agreements, namely :
. Any agreement between members of a trade-union as such, con-
cerning the conditions on which any members for the time being of such
trade-unjion shall or shall not sell their goods, transact business, em-
ploy, or be employed.
2. Any agreement for the payment by any person of any subscription
or :Penalty to a trade-union.
s AI’H) agreement for the application of the funds of a trade-union—
a) provide benefits to members; or
b} To furnish contributions to any employer or workman not a
member of such trade-union, in consideration of such employer or work-
ma‘n acting in conformity with the rules or resolutions of such trade-
union ; or
(¢) To discharge any fine imposed upon any person by sentence of a
court Justice; or
4. Any agreement made between one trade-union and another; or
6. Anytgnnd to secure the peformance of any of the above-mentioned
agreemen :
But nothing in this section shall be deemed to constitute any of the
above-mentioned agreements unlawful. .
5. The following acts; that Is to E.ug:
o ut}n The friendly societies acts, 1855 and 1858, and the acts amend-
e same ;
8{2) The industrial and provident societies act, 1867, and any act
amendlng the same; and :
(3) The companies acts, 1862 and 1867—
shall not apply to any trade-union, and the registration of any trade-
union under any of the said acts shall be vold, and the deposit of the
rules of any trade-union made under the friendly societies acts, 1855
apd 1858, and the acts amending the same, before the passing of this
act, shall cease to be of any effect.

BEGISTERED TRADE-UNIONSE.

8. Any seven or more members of a trade-union may by subscrihing
their names to the rules of the union, and otherwise complying wit
the provisions of this act with respect to registry, register such trade-
union under this act, provided that if any one of the '?urposes of such
trade-union be unlawful such reglstration shall be void.

7. It shall be lawful for any trade-union registered nnder this act
to purchase or take upon lease in the nmames of the trustees for the
time being of such unlon any land not exceeding 1 acre, and to sell,
exchange, mortgage, or let the same, and no purchaser, assignee,
mortgagee, or tenant shall be bound to inquire whether the trustees
have authority for any sale, exchange, mortgage, or letting, and the
receipt of the trustees shall be a discharge for the money arising there-
from ; and for the purpose of this section every branch of a trade-union
ghall be considered a distinct union.

8. All real and personal estate whatsoever belonging to any trade-
union registered under this act shall be vested in the trustees for the
time being of a trade-union appointed as provided by this act for the
use and benefit of such trade-union and the members thereof, and the
real or personal estate of any branch of a trade-union shall be vested
in the trustees of such branch, and be under the control of such trustees,
their respective executors or administrators, according to their re-
spective claims and interests, and upon the death or removal of any
such trustees the same shall vest in the succeeding trustees for the
same estate and interest as the former trustees h therein, and sub-
jeet to the same trusts, without any conveyance or assignment what-
soever, save and except in the case of stocks and sgecurities In the publie
funds of Great Britain and Ireland, which shall be transferred into the
names of such new trustees; and In all actions, or suits, or indictments,
or summary proceedings before any court of summnrf Jurisdiction,
touching or concerning any such property, the same shall be stated to
be the property of the person or persons for the time being holding the
gaid office of trustee, in their proper names, as trustees of such trade-
union, without any further description.

. The trustees of any trade-union registered under this act, or any
other officer of said trade-union who may be authorized so to do by the

rules thereof, are hereby empowered to bring or defend, or cause to be
brought or defended, any action, suit, prosecution, or complaint in
any court of law or equity touching or concerning the property, right,
or claim to property of the trade-union; and shall and may, in all
cases concerning the real or personal property of such frade-union,
sue and be sued, plead and be impleaded, in any court of law or eqult{,
in thelr proper names, without other deseription than the title of thelr
office ; and no such action, suit, prosecution, or complaint shall be dis-
continued or shall abate by the death or removal from office of such
gerson.s or any of them, but the same shall and may be proceeded in
¥ their successor or successors as if such death, resignation, or re-
moval had not taken place; and such successors shall aly or recejve
the like costs as if the actlon, suit, prosecution, or complaint had béen
commenced in their names for the benefit of or to be reimbursed from
the funds of such trade-union, and the summons to be issued to such
trustee or other officer may be served by leaying the same at the regis-
tered office of the trade-union.

10. A trustee of any trade-union registered under this act shall not
be liable to make nn{ deficlency which may arise or happen in
the funds of such trade.union, but shall be liable only for the moneys
which shall be actually received by him on account of such trade-union.

11. Every treasurer or other officer of a trade-unlon r tered under
this aect, at such times as by the rules of such trade-unicn he should
render such account as hereinafter mentioned, or upon being required
80 to do, shall render to the trustees of the trade-unlom, or to the
members of such trade-union, at a meeting of the trade-union, a just
and true account of all moneys received and paid by him since he last
rendered the like account, and of the balance then remaining In his
hands, and of all bonds or securities of such trade union, which
account the said trustees shall cause to be audited. by some fit and
Pm r person or persons by them to be appointed; and such treasarer,
f thereunto required, upon the said account belng audited, shall forth-
with hand over to the said trustees the balance which on such audit
appears to be due from him, and shall also, if required, hand over to
such trustees all securities and effects, books, papers, and property of
the said trade-union in his hands or custody; and if he fail to do so
the trusiees of the sald trade-union may sue such treasurer in any com-
i)etent court for the balance appearing to have been due from him upon
he account last rendered by him, and for all the moneys since received

him on account of the said trade-union, and for the securities and
effects, books, papers, and property in his hands or custoﬂg. leaving
him to set off in such action the sums, if any, which he may have since
paid on account of the sald trade-union; and in such actlon the eaid
trustees shall be entitled to recover their full costs of suit, to be taxed
as between attorney and client.

12, If any officer, member, or other person being or representing
himself to be a member of a trade-union registered under this act, or
the nominee, executor, administrator, or assignee of a member thereof,
or any person whatsoever, by false regor?entation or imposition obtai
possession of any moneys, securities, ks, papers, or other effects o
such trade-unionm, or, having the same in his w;:mlon. willfully with-
hold or fraundulently mlsatgply the same, or willfully apply any part of
the same to purposes other than those expressed or directed in the
rules of such trade-union, or any part thereof, the court of summary
jurisdiction for the place in which the registered office of the trade-
union is situate, upon a complaint made by any person on behalf of such
trade-union, or by the registrar, or in Scotland at the instance of the
procurator fiscal of the court, to which such complaint is competently
made, or of the trade-union, with his concurrence, may, by summar
order, order such officer, member, or other person to deliver up all sucl
moneys, securities, books, papers, or other effects to the trade-union, or
to repay the amount of money agplled improperly, and to 28“' if the
court tﬁmk fit, a further sum of money not ex ing £20, toﬁether
with costs not exceeding 20 shilllngs; and, in default of such delive
of effects, or repayment of such amount of money, or payment of suc
penalty and costs aforesaid, the said court may order the said person
go convicted to be imprisoned, with or without hard labor, for any time
not exceeding three months: Provided, That nothing herein contained

shall prevent the said trade-unlon, or in SBcotland Her Majesty's advo-
cate, from proceeding by indictment against the sald party: Provided
also, That no person shall be ed against by indictment if a

I
conviction shall have been prev%ously obtained for the same offerse

under the provisions of this act.
REGISTRY OF TRADE-UNION.

13. With respect to the registry, under this act, of a trade-union,
and of the rules thereof, the following provisions shall have effect:

(1) An application to register the trade-union and printed copies
of the rules, together with a list of the titles and names of the oflicers,
shall be sent to the registrar under this act. :

(2) The registrar, upon being satisfied that the trade-union has com-
plied’ with the regulations respecting registry in force under this act,
shall register such trade-union and such rules.

(3 No trade-union shall be registered under a name ldentical with
that by which any other existing trade-union Las been reglstered or so
nearly resembling such name as to be likely to deceive the members or

e publie.
th{-i% Where a trade-union applying to be registered has been In opera-
tion for more than a year before the date of such a plication, there
shall be delivered to the registrar before the regist ereof a general
statement of the receipts, funds, effects, and expenditure of such trade-
union in the same form, and showing the same particulars, as If it were
the annual general statement required as hereinafter mentioned to be
transmitted annually to the registrar. t

5) The registrar upon registering such trade-union shall Issue a
cer{tl cate of gmg[atry pevhich certificate, unless proved to have been
withdrawn or canceled, shall be conclusive evidence that the regulations
of this act with resﬁct to registry have been complied with.

{(6) One of Her Majesty's principal gecretaries of state may from'
time to time make regulations respecting registry under this ac and
I ting the seal (if any) to be used for the Surpose of such registry,
and the %orms to be used for such registry, and the inspection of docu-
ments kept by the registrar under this act, and respecting the fees
(if any) to be paid on registry, not exceeding the fees specified in the
second schedule to this act, and generally for carrying this act into
effect.

14. With respect to the rules of a trade-union registered under this
act, the follow{l;esf rovisions shall have effect:

?l) The rules otP every such trade-union shall contain provisions in
respect of the several matters mentioned in the first schedule to
this act.

2} A copy of the rules shall be delivered by the trade-union to
ev':a(nrJ personpou demand on payment of a sum not exceeding 1 shilling.
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15. Every trade-unlon registered under this act shall have a reg- |
istered office to which all communications and notices may be ad-
d ; If any trade-union under this act is in operation for seven
days without havingl such an office, such trade-union and every officer
thereof shall each Incur a penalty not exceeding £5 for every day
during which it is so in operation.

Notice of the situation of such registered office and of any change
therein shall be given to the registrar and recorded by him; until such
notice is given the trade-union shall not be deemed to have complied
with the provisions of this act.

16. A general statement of the receipts, funds, effects, and expendi-
ture of every trade-union registered under this act shall be ns-
mitted to the registrar before the 1st day of June in every year, and
shall show fully the assets and liabilitles at the date and the receipts
and expenditures during the year preceding the date to which it is
made out, of the trade-union; and shall show separately the expendi-
tures in respect of the several objects of the e-union, and shall be
prepared and made out u& to such date in such form and shall com-
prise such particulars as the registrar may from time to time require;
and every member of and depositor in any such trade-union shall be
entitled fo receive, on application to the treasurer or secretary of that
trade-union, a copy of such general statement without making any
payment for the same.

Toggather with such general statement there shall be sent to the
registrar a copy of all alterations of rules and new rules and chan
of officers made by the tradeunion during the year preceding e
date up to which zhe general statement is made out, and a copy of
the rules of the trade-union as they exist at that date.

Every trade-union which fails to comply with or acts in contraven-
tion of this section, and also every officer of the trade-unlon so fail-
in% shall each be liable to a penalfy not exceeding £5 for each offense.

vet;y person who willfully mekes or orders to be made any false
entry in or any omission from any such general statement, or In or
from the return of such copies of rules or alterations of rules, shall be
liable to a penalty not exceeding £50 for each offense.

17. The registrars of the friendly societies in England, Scotland, and
Ireland shall be the registrars under this act.

The registrar shall lay before Parliament annual reports with rel;gect
to the matters transacted by such registrars in pursuance of this a

18. If any person with intent to mislead or defraud gives to any
member of a trade-union registered under this act, or to any person
intending or applying to become a member of such trade-union, a copy
of any rules or of any alterations or amendments of the same other
than those, respectively, which exist for the time being on the pretense
that the same are the existing rules of such trad&un.{nn. or that there
are no other rules of such trade-union, or If any person with the intent
aforesald gives a copy of any rules to any person on the pretense that
such rules are the rules of a trade-union lm?:tered under this act which
is not so registered, every person so offending shall be deemed gullty of

a4 misdemeanor.
LEGAL PROCEEDINGS. .

19. In England and Ireland all offenses and djpﬂmlties under this act
muﬁ be prosecuted and recovered In manner directed by the summary
jurisdiction acts.

In England and Ireland summary orders under this act may be made
and enforced on complaint before a court of summary jurisdiction in
manner provided by the summary jurisdiction acts.

Provided as follows:

1. The * court of summary jurisdiction,” when hearing and determin-
ing an Information or complaint, shall be constituted some one of
the following manners; that is to say,

(A.) In England,

1) In any place within the jurisdiction of a me police
magistrate or other stipendiary magistrate, of such magis-
trate or his substitute.

(2) In t!?m t:ii &t“ London, of the lord mayor, or any alderman of

e st ;]
(3) In any other place of two or more justices of the peace sitting
in petty sessions.

{B.) In Ireland,

1) Inj ﬂﬁ police district of Dublin metropolis of a divisional
ustice.
(2) In any other place of a resident magistrate.

In Scotland all offenses and penalties under this act shall be prose-
cuted and recovered by the procurator, fiscal of the county in the
gheriff court under the provisions of the summary procedure act, 1864.

In Scotland summary orders under this act may be made and en-
torcielc‘l gn ?nnig{llllhi;lt in the sheriff &:ourit.h S it

All the jurisdictions, powers, and autho necessary for glving
effect to these é.vrwldons relating to Beotland are hereby conferred on
the sheriffs and their substitutes.

Provided that in England, Scotland, and Ireland—

2, The description of any offense under this act in the words of
such act shall sufficient in law.

3. Any excepticn, exemption, proviso, excuse, or qualification, whether
it does or mnot ac.co:llégan({mf;he desecription of the offense in this act, may
be proved by the endant, but need not be specified or negatived in
the information, and if so specified or negatived no proof in relation
to the matters so specified or negatived shall be required on the part
of the informant or Proaec-utor.

20. In England or Ireland, if any party feels eved by any order
or conviction made by a court of summary jurisd on determin
any complaint or information under this act, the party so aggri
'im:i appeal therefrom, subject to the conditions and regulations fol-
owing :

(1) The agpeal shall be made to some court of eral or quarter
sesslons for the county or place in which the cause appeal has "
holden not less than 15 days and not more than 4 months after the
decision of the court from which the ap is m

(2) The appellant shall, within seven days after the cause of appeal
has arisen, give notice to the other party and to the court of summary
jurisdiction of his intention to appeal and of the ground thereof.

(3) The appellant shall, immediately after such notice, enter into a
recognizance before a justice of the peace In the sum of £10, with two
sufficient sureties in the sum of £10, conditioned personally to h? such
appeal, and to abide the judgment of the court thereon, and o pay
such costs as may be awarded by the court.

(4) Where the appellant is in custody the justice may, if he think
fit, on the appellant entering into such recognizance as aforesald, release
m%{.-?ﬂ prieuisd” 1 aj the 1, and the h

e court of a may adjourn a , and npon the hear-
ing thereof they mnypp::n ,’reverue. or mggl?;v the del:'.ialun of the

court of summary jurisdiction or remit the matter to the eourt of sum-

mary jurisdiction with the opinion of the court of appeal thereon, or
make such other order in the matter as the court thinks just; and if the
matter be remlitted to the court of summary jurisdiction, the sald last-
mentioned court shall thereupon rehear and decide the information or
complaint in accordance with the opinion of the sald court of appeal.
The court of appeal may also make such order as to costs to be pald
by either party as the conrt thinks just.

o1l In tland it shall be competent to any person to appeal against
any order or conviction under this act to the next ecircult court of jus-
ticlary, or, where there are no circuit courts, to the high court of jus-
ticlary at Eﬂlnbur!zh. in the manner prescribed etg and under the rules,
ﬁ]::!ttat!oztl?.uclondit.m;s.thand ﬁtrifctﬁf;nsucominm in él;oe actl sﬁ";d ‘g

wentleth year of the reign of s Majesty King rge c
43, In regard to appeals to circult courts in matters criminal, sk the
same may be altered or amended by any acts of Parliament for the
time being in force.

All penalties imgosed under the grovisions of this act in Scotland may
be enforced in default of payment by imprisonment for a term to be
;w;i%ed in the summons or complaint, but not exceeding three calendar

onths,

All penalties imposed and recovered under the provisions of this act
in Scotland shall be paid to the sheriff elerk, and shall be accounted for
and paid by him to the Queen’s and lord treasurer's remembrancer on
behalf of the Crown.

22, A person who is a master, or father, son, or brother of a master,
in the particular manufacture, trade, or business in or in connection
with which any offense under this act is charged to have been com-
mitted shall not act as or as a member of a court of summary jurls-
diction or appeal for the purposes of this act

DEFINITIONS.

P 1%3. In this act the term *“summary jurlsdiction acts™ means as
ollows :

As to England, the act of the session of the eleventh and twelfth
years of the reign of Her present Majem':f. chapter 43, intituled “An act
to facilitate the performance of the duties of justices of the peace out
of sessions within England and Wales with respect to summary con-
victions and orders,” and any acts amending the same.

As to Ireland, within the police distriet of Dublin metropolis, the acts
regulating the powers and duties of justices of the peace for such dis-
t:F:t, or of the lproelice of such district, and elsewhere in Ireland, “ The

tty sessions (Ireland) act, 1851,” and any act amending the same.
In Scotland the term * misdemeanor " means a crime and ofense.

The term “ trade union " means such combination, whether temporary
or ent, for r ting the relations between workmen mas-
ters, or between workmen and workmen, or between masters and mas-
ters, or for imposlnireﬂrlctlve conditions on the conduct of any trade
or business as would, if this act had not passed, have been deemed to
have been an unlawful combination by reason of some one or more of lts
ﬂ}rm being in restraint of trade: Provided, That this act shall not

‘ect:

1.8Any agreement between partners as to their own business.

2. Any ent between an employer and those employed by him
as to such employment.

3. Any agreement in consideration of the sale of the good will of a
business or of instruction in any profession, trade, or handicraft.

REPEAL.
24. The trades-unions funds protection act, 1869, Is hereby repealed ¢
Provided, That this re 8 not affect—
1) Anyth duly done or suffered under the sald act.
& 2) ldAny tfig t or privilege acquired or any labllity incurred under
e said ac
8) Any penalty, forfeiture, or other punishment incurred in respect
to (agy offense against the sald act.
(4) The institution of any investigation or legal proceeding or any

other remedy for ning, enforcing, recow: , or im an
such liability, penalty, forfeiture, or pun nt as afo; g
SCcHEDULES,

FIRST SCHEDULE.
0f matiers to be vided for by the rules of trade-unions stered
f Lo };ader this act. ! Lo

1. The name of the trade-union and place of meeting for the busi-
ness of the trade-union.

2. The whole of the objects for which the trade-union is to be estab-
lished, the purposes for which the funds thereof ghall be sggllcahle,
and the conditions under which any member may become entitled to any
benefit assured thereby, and the fines and forfeitures to be imposed on

member of such trade-union.
“5. The manner of making, altering, amending, and rescinding rules.

4, A provision for the appointment and removal of a general com-
ngttee of management, of a trustee or trustees, treasurer, and other
o

cers.
5. A provision for the investment of the fands and for an annual or
periodical audlt of accounts,
6. The inspection of the books and names of members of the trade-
union by every person having an interest in the funds of the trade.

0n.
SECOND SCHEDULE,

Maximum fees: AN £ s d
For register e-union i 090
For registering alterations In rales 0 10 0
For inspection of documents 0 2 @8

ExGLISH TRADE-UNION ACT AMENDMENT, 1876,
Cmar. 22. An act to amend th?ls%rg:;e-unlon act, 1871. (80th June,

Whereas it is expedient to amend the trade-union act, 1871: Be it

therefore

Enacted by the Queen’s most Hrcellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons,
in niﬂomcont ent assemb and by the authority of the same,
as follows:

J,f This act and the trade-union act, 1871, herelnafter

3 termed the
prineipal act, shall be construed as one act, and may be cited together
as the * trade-union acts, 1871 and 137%" and this act may be cited
separately as the * tradeunion act amendment act, 1876."

2. Notwithstanding anything in seection § of the princi act com-
tained, a mde-unintli.. ‘Ege%eg{ re“m oae unlrgrisl'ered.tw ich {:;s'#rg
or pays mon on i a under ¥ears ol age, 8
to Beg wisthln the provisions of section 28 of friendly
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3. Whereas by section 8 of the prineipal act it is enacted that ‘ the
real or personnl estate of any branch of a trade-union shall be vested
in the trustees of such branch,” the sald section shall be read and
construed as if immediately after the hereinbefore-recited words there
were inserted the words * or of the trustees of the trade-union, if the
rules of the trade-union so provide.”

4. When any person, being or having been a trustee of a trade-union
or of any branch of a trade-union, and whether appointed before or
after the legal establishment thereof, in whose name any stock belong-
ing to such union or branch transferable at the Bank of England or
Bank of Ireland is standing, either jointly with another or others or
solely, is absent from Great Britain or Ireland, respectively, or becomes
bankrupt, or files any petition, or executes any deed for ligquidation of
his affairs by assignment or arrangement, or for composition with his

itors, or becomes a lunatic, or is dead, or has been removed from
his office of trustee, or if it be unknown whether such person is livin
or dead, the registrar, on application in writing from the secretary an
three members of the union or branch, and on proof satisfactory to him,
may direct the transfer of the stock into the names of any other
ersons as trustees for the union or branch; and such transfer shall

made by the surviving or continuing trustees, and if there be no
guch trustee, or if such trustees refuse or be unable to make such
transfer, and the registrar so direct, then by the accountant general
or deputy or assistant accountant general of ithe Bank of England or
Bank of Ireland, as the case may be; and the governors and companies
of the Bank of England and Bank of Ireland, respectively, are hereby
indemnified for anything done by them or any of their ollicers in pur-

.suance of this provision against any claim or demand of any person

injuriously afected thereby.
5. The jurisdiction conferred in the case of certain offenses by section
12 of the principal act upon the court of summary jurisdiction for the

‘place in which the registered office of a trade-union is situate may be

exercised either by that court or by the court of summary jurisdiction
for the place where the offense has been committed.

6. Trade-unions carrying or intending to carry on business in more
than one country shall be registered in the country in which their
registered office i3 situate; but copies of the rules of such unions, and
of all amendments of the same, shall, when registered, be sent to the
registrar of each of the other countries to be recorded by him, and
until such rules be so recorded the union shall not be entitled to an
of the privileges of this act or the principal act in the country in whi
such rules have not been recorded, and until such amendments of rules

_be recorded the same shall not take effect in such country.

In this section “ country " means England, Scotland, or Ireland.

7. Whereas by the * life assurance companies act, 1870, it is pro-
vided that the said act shall not apply to socleties registered under the
acts relating to friendly societies: The said act (or the amending acts)
ghall not apply nor be deemed to have applied to trade-unions registered
or to be registered under the principal act.

8. No certificate of registration of a trade-union shall be withdrawn
or canceled otherwise than by the chief registrar of friendly socleties,
or in the ecase of trade-unions registered and doing business exclusively
in Scotland or Ireland, by the assistant registrar for Scotland or
Ireland, and in the following cases:

(1) At the request of the tradc-union to be evidenced in such manner
as such chief or assistant registrar shall from time to time direct.

(2) On proof to his satisfaction that a certificate of registration has
been obtalned by fraud or mistake, or that the registration of the trade-
union has become void under section 6 of the trade-umion act, 1871,
or that such trade-union has willfully and after notice from a registrar,

.whom it may concern, violated any of the provisions of the trade-union

acts, or has ceased to exist,

Not less than two months' previous notice in writing, specifying
briefly the ground of any proposal, withdrawal, or canceling of cer-
tificate—unless where the same is shown to have become void as afore-
said, in which case it shall be the duty of the chief or assistant regis-
trar to cancel the same forthwith—shall be given by the chief or
asslstant registrar to a trade-union before the certificate of registration
of the same can be withdrawn or canceled, except at its request.

A ‘trade-unlon whose certificate of registration has been withdrawn

_or canceled shall, from the time of such withdrawal or canceling,

absolutely cease to enjoy as such the %rlﬁleges of a registered trade-
union, but without prejudice to any liability actually incurred by such
trade-union, which may be enfo against the same as if such with-
drawal or canceling had not taken place.

9. A person under the age of 21, but above the age of 16, may be a
member of a trade-union, unless provision be made in the rules thereof
to the contrary, and may, subject to the rules of the trade-unlon, enjo
all the rights of a member except as herein provided, and execute s.l{
instruments and give all acquittances necessary to be executed or given
under the rules, but shall not be a member of the committee of manage-
ment, trustee, or treasurer of the trade-union.

10. A member of a trade-union not being under the age of 16 years
may, by writing under his hand, delivered at, or sent to, the stered
office of the trade-union, nominate any person not being an officer or
servant of the trade-union (unless such officer or servant is the hus-
band, wife, father, mother, child, brother, sister, nephew, or nlece of
the nominator), to whom any moneys payable on the death of such
member not exceeding £50 shall be paid at his decease, and may from
time to time revoke or vary such nomination by writing under his hand
similarly delivered or sent; and on receiving satisfactory proof of the
death of a nominator the trade-union shal Ray to the nominee the
amonnt due to the deceased member not ex g the sum aforesaid.

11. A, trade-union may, with the approval in writing of the chief
registrar of friendly societies, or in the case of trade-unions registered
and doing business exclusively in Scotland or Ireland, of the assistant
ectively, change its name by the
consent of not less than two-thirds of the total number of members,

No change of name shall affect any right or obligation of the trade-
union or of any member thereof, and any pending legal proceedings
may be continued by or against tfte trustees of the trade-union or any
other officer who may sue or be sued on behalf of such trade-union,
notwithstanding its new name.

Any two or more trade-unions may, by the consent of not less
of the members of each or every such trade-union,
become amalgamated together as one trade-union, with or without any
dissolution or dlvision of the funds of guch trade-unions, or elther or
any of them; but no amalgamation shall prejudice any right of a

Notlee In writing of eve of pname or amalgamation
signed, in the case of a change of name, by seven members, and counter-
gigned by the secretary of the trade-union changing its name, and
accompanied by a statutory declaration by such secretary that the
provisions of this act in respect of changes of name have been complied

with, and in the case of an amalgamation signed by seven members,
and countersigned by the secretary of each or every un!;on party there{::
and accomganled by a statntory declaration by each or every such
secretary that the provisions of this act in respect of amalgamations
have been comlpiicd with, shall be sent to the central office established
by the friendly societies act, 1875, and registered there, and until
such change of name or amalgamation is so registered the same shall
not take effect.

14, The rules of every trade-union shall provide for the manner of
dissolving the same, and notice of every dissolution of a trade-union
under the hand of the secretary and seven members of the same, shall
be sent within 14 days thereafter to the central office hereinbefore
mentioned, or in the case of trade-unions registered and doing business
exclusively in Scotland or Ireland, to the assistant registrar for Scot-
land or Ireland, respectively, and shall be registered by them : Provided,
That the rules of any trade-union registered before the passing of this
?cg:i shall not be invalidated by the absence of a provision for disso-
ution.

15. A trade-union which fails to give any notlce or send any docu-
ment which it is required b% this ﬂcfi to give or send, and ewrysr officer
or other person bound by the rules thereof to give or send the same
or if there be no such officer, then every member of the committee of
management of the union, unless proved to have been Ignorant of, or
to have attempted to prevent the omission to give or send the same, is
liable to a penalty of not less than £1 and not more than £5, recover-
able at the suit of the chief or any assistant registrar of friendly
societies, or of any person nigrieved. and to an -additional penalty of
the like amount for each week during which the omission continues,

16. So much of section 23 of the principal act as defines the term
*“ trade-union,” except the proviso qualifying such definition, is hereby
repealed, and in lieu thereof be it enacted as follows:

he term * trade-union ' means any combination, whether tempora
or permanent, for regulating the relations between workmen an
masters, or between workmen and workmen, or between masters and
masters, or for imposing restrictive conditions on the conduct of any
trade or business, whether such combination would or would not, if
the principal act had not been passed, have been deemed to have been
an unlawful combination by reason of some one or more of its purposes
being in restraint of trade.

ExcLisE Trape-UN10¥ ACT AMEXDMENT, 1900.

Chap. 47. An act to provide for the regunlation of trades-union and trade
disputes. (Dwec. 21, 1906.)

Be it enacted by the King's most Excellent Majesty, by and with the
advice and consgent of the Lords spiritual and temporal, and Commons,
in t{hiﬁ present Parliament assembled, and by the authority of the same,
as follows:

1. The following paragraph shall be added as a new paragraph after
the first paragraph of section 3 of the conspiracy and protection of
property act, 1875:

“An act done in pursuance of an agreement or combination by two or
more persons shall, if done in contemplation or furtherance of a trade
dispute, not be actiopable unless the act, if dome without any such
agreement or combination, would be actionable."”

2, (1) It shall be lawful for one or more persons, thf on their
own behalf or on behalf of a trade-union or of an individual employer
or firm in contemplation or furtherance of a trade dispute, to attend
at or near a house or place where a person resides or works or carries
on business or happens to be, if they so attend merely for the purpose
of peacefully obtaining or commumcatluf; information or of peacefully
persuading any person to work or abstain from working.

2) Bection T of the conspiracf and protection of property act, 1875,
is hereby repealed from * attending at or near” to the end of the sec-
ti

on,

3. An act done by a person in contemplation or furtherance of a

trade dispute shall not be actionable on the ground only that it induces
some other person to break a contract of employment or that it is an
interference with the trade, business, or employment of some other per-
son, or with the right of some other person to dispose of his capital
or his labor as he wills. .
. 4. (1) An action agaiost a trade-union, whether of workmen or
masters, or against any members or officials thereof on behalf of them-
selves and all other members of the trade-union in respect of any tor-
tious act alleged to have been committed by or on behalf of the trade
union shall not be entertained by any court.

(2) Nothing in this section shall affect the liability of the trustees
of a tradeunion to be sued in the events provided for by the trades-
union act, 1871, section 9, except in respect of any tortious act com-
mitted by or on behalf of the union in contemplation or in furtherance
of a trade dispute.

5. (1) This act may be cited as the trade-disputes act, 1006, and
the trade-union acts, 1871 and 1876, and this act may be cited together
as the trade-union acts, 1871 to 1906.

(2) In this act the expression “ trade-union” has the same meaning
as In the trade-union acts, 1871 and 1876, and shall include any combi-
nation as therein defined, notwithstanding that such combination may
be the branch of a trade-union.

(3) In this act and in the conspiracy and protection of property act,
1875, the expression * trade dispute” means any dispute between em-
ployers and workmen or between workmen and workmen which is con-
nected with the employment or nonemployment or the terms of the
employment or with the conditions of labor of any person, and the
expression “ workmen " means all persons employed in trade or industry,
whether or not in the employment of the employer with whom a trade
dispute arises; and, in section 3 of the last-mentioned act, the words
“ hetween employers and workmen ” shall be repealed.

Mr. CLAYTON. Mr. Speaker, I now yield to the gentleman
from Illinois [Mr. GramaM] eight minutes. I have eight min-
utes remaining, and I yield eight minutes to the gentleman.

Mr. GRAHAM. Mr. Speaker, this question has been so thor-
oughly discussed from the legal viewpoint that I feel justified
in looking at it for a few moments from a different angle. I
believe that there is real need for this proposed legisiation and
that the need for it is largely the result of the changed condi-
tions which have come during the past 50 or G0 years, largely
as a result of the invention and perfection of labor-saving
machinery,
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In natural opportunities this country stands without a par-
allel, so far as I know. Its immense area of rich agricultural
land, its vast bodies of fine forest, its great measures of coal
and oil and gas, its immense quantity of iron and copper and
gold and silver, all waiting for the developing touch of labor,
put our country in a class all its own.

Add to these natural opportunities the remarkable inventive
genius of the American people, and the remarkable perfection
of the machines they have invented for converting these natural
opportunities into the form of concrete wealth, and then add to
all that the productive power of the millions upon millions of
laborers who came to our shores ready for work and willing to
work, and you have a combination for producing wealth almost
beyond the power of the imagination to conceive.

The result has been that our natural wealth has increased by
leaps and bounds.

The census of 1900 estimated the natural wealth at abou
$110,000,000,000. 3

But how was that wealth distributed among the people?

That census gave us 12,500,000 families in the United States.

The unchallenged fact is that in the distribution of the na-
tional wealth more than half of it was owned by 125,000 fami-
lies. In other words, 125,000 of these families owned more of
the Nation’s wealth than the other 12,375,000 families,, or, in
vet other words, 1 per cent of the families of the country owned
more property than the other 99 per cent.

And owning so much of the country’s wealth also includes
owning largely the means of producing more wealth.

And during the past decade these conditions have doubtless
become greatly intensified.

The consolidation of banking institutions and of life insur-
ance companies and of frusts of one kind and another during
the past 10 years has no doubt concentrated the wealth of the
country in the hands of even fewer people who control not alone
their own funds, but also vast amounts of trust funds placed
in their hands and quite as serviceable to them as if their own.

This is not a mere theory, it is an actual condition, and must
be reckoned with. As I said before, it results largely from the
invention of labor-saving and wealth-producing machinery, and
from the further fact that the laws were made in the interest
of a favored few, who also managed to get most of the benefits
accruing from these inventions.

While these machines and these millions of workers were
creating wealth so rapidly, wisdom would have suggested legis-
lative action to prevent the creation of an aristocracy of wealth,
and, for the greater safety of republican government, secure a
more general distribution of it, but instead of doing so, we legls-
lated through protective tariff laws and patent laws, for the
very purpose of gathering it into the coffers of a few only of our
people. A result is, as I have stated, that to-day the great bulk
of the wealth of the country is concentrated in the hands of a
comparatively few of our people, and those few insist on run-
ning not only the business of the country but its politics also.

It is axiomatic that wealth is power, and hence that those
who control the wealth of a country will to a corresponding
extent exercise the power in that country.

Under our system of government the courts are to society
almost what the rudder is to the ship. They have the last word
as to the meaning of the laws enacted.

Then, too, in many ways judicial decisions give trend and di-
rection to new conditions concerning which rights have to be
determined before legislative action is had.

Hence if the great special interests could nominate the men
who are to pass upon the laws and declare their meaning, it
would not make very much difference who made the laws.

Fletcher, of Saltoun, said, * Give me the making of the
people’s ballads, and I care not who makes their laws.”

He would have been more accurate had he said, “ Give me
power to name the men who construe the laws, and I care not
who makes them.”

If T am not mistaken there is a feeling pretty general among
the people, and growing quite too rapidly, that the “big in-
terests ¥ wield altogether too great an influence in the selec-
tion of the men who occupy places on the Federal bench. In
my opinion a great many, even of conservative people, think
the Federal judiciary is recruited too largely from the ranks
of those lawyers who have been the professional representatives
of great interests, and that they have in some instances been
so far affected by their professional environment as to forget
the due and proper relations between the rights of persons and
the rights of property. This result might naturally be ex-
pected. The training of years can not be put aside quickly.
Their lives were spent fighting for the rights of property, and
that point of view is apt to remain, for they continue human
after their elevation to the bench.

XLVIII—406

This thought gives much sanction to the position urged by
Mr. Bryan, that the indorsements of successful applicants for
places on the Federal bench should be made public. As a re-
sult of this attempted deification of property and property
rights there is to-day a very sharp conflict waging, and this bill
is one of the results of that conflict.

A great man from my State, one of the greatest of Americans;
nay, one of the greatest of men, said that on a question between
the man and the dollar he stood for the rights of the man as
against the rights of the dollar [applause]; and on that propo-
sition I stand with him. Property rights are getting too much
recognition at the expense of human rights, and this bill is
simply an attempt to get back to where Abraham Lincoln would
have us; it is simply an assertion of the rights of men as
against the rights of property. [Avplause.]

I am willing to acknowledge the great value of precedents in
the administration of justice, especially wise and sound prece-
dents, but I sometimes think we lawyers are too much wedded
to and guided by precedents, especially when we are dealing
with conditions essentinlly different from those under which
the precedents were made. The eminent gentleman from Penn-
sylvania [Mr. Mooxn] tells us what courts and judges have said
in the past, and argues as if he thought when a court has said
something it should be as a law of the Medes and Persians.
Without admitting the aceuracy of his views as to what the
courts have said, I maintain that under the conditions which
confront us we have a right to take new ground and to meet
new conditions by new remedial measures.

This bill is based on the theory that under the guise of re-
straining orders and injunctions the equity powers of the courts
have been misused, if not abused, by Federal judges in the inter-
est of property rights, and, as I have said, their former profes-
sional connection too often gives color to the charge and often
inclines the public to believe it may be so. The belief is quite
general, and some of the cases give it foundation, that Federal
judges have stretched the equity powers of the court till they
extend into the field of the common law, and even to that of
the criminal law. This constitutes a serious invasion of the
constitutional rights of the citizen, as it deprives him of the
right of trial by jury in cases where he is entitled to it by the
fundamental law.

In this struggle for human rights as against the rights of
property those who are ranged on the side of the man against
the dollar are not asking for anything they are not entitled to.
They contend that they are not the aggressors. They are only
defending rights they already had and which, through the ag-
gression of their opponents, they are in danger of losing. They
are not asking for special legislation; they only ask that they
be not made the victims of special laws made by the courts
through the unjust, unlawful, and unwise extension of its equity
powers. ;

It is to prevent this unhappy result that this bill is offered,
and it is wisely and conservatively intended to reach that situa-
tion, and is, in my judgment, a happy solution of the difficulty,
giving to the man and the dollar the rights which each is en-
titled to. L

I will not attempt a complete analysis of the bill, but I do
desire to call attention to a few of the changes it makes.

In any system for the administration of jnstice there is no
fact more important or fundamental than notice to the party
to be affected. It is axiomatic that every man is entitled to
his day in court. To deprive a man of his rights without notice
and a chance to be heard is the grossest tyranny, unless giving
such notice would work a greater injury to some one else.

Perhaps there is no severer indictment of the tyrant Nero
than that he caused his imperial rescripts to be posted so
high upon the walls of Rome that the citizens could not read
them and then punished them for the wviolation ef laws of
which they had no proper notice.

The practice of issuing temporary injunctions without netice
has grown to be too common. Often a temporary restraining
order so issued was allowed to stand indefinitely, although
supported by no evidence beyond a sworn statement that if it
did not issue without notice irreparable injury would result.
Under the provisions of this bill it will be necessary to state
the facts showing how irreparable injury would follow if the
order is not issued, and when issued the temporary order must
at once be entered on the court record and remains valid for
only seven days after entry. Under certain conditions it may
be exiended seven more days only without notice to the party
affected.

Another cause for complaint has been that the injunction
order often referred those affected by it to the bill of com-
plaint for details as to what the court commanded them to do
or not to do. As the court and court files were often far
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removed from the place where the order was to be in effect,
it was difficult for those concerned to know just what was pro-
hibited. This bill cures that by providing that the order itself
ghall give the necessary information.

Under the present arrangement it is in the discretion of the
judge whether he shall require the complainant to give bond.
This bill prohibits the issuing of any injunction or restraining
order until a good and sufficient bond is first filed.

Many restraining orders heretofore issued in labor disputes
were so worded as to include everybody in the world. This
bill limits the restraining order to the parties defendant and
those acting in concert with them, and is binding only on those
who in some way have actual notice of it.

It also contains a provision against compulsory personal
service, vindicates the right of freedom of speech and of
peaceably assembling in a lawful manner, and of doing anything
which might lawfully be done if there were no labor dispute
pending. The bill is, in my judgment, both wise and necessary.
For years there has been a demand for it; Presidents have
recommended it; measure after measure has been introduced
and considered; but, until a Democratic House took it up, it
continued to slumber peacefully in the appropriate pigeonhole.

To-day the Democratic House will breathe the breath of life
into it and start it on its way. I hope it will soon find a place
in the statute book, and that it will prove a buttress, a bulwark
to protect human rights against the unjust encroachments of
mere property rights. [Applause.]

Mr. McCOY. Mr. Speaker, it is not my purpose to speak of
this bill as a lawyer or to discuss the legal aspects of it. The
report of the majority of the Committee on the Judiciary and
the very able arguments of the gentleman from West Virginia
[Mr. Davis] leave nothing to be said in regard to the legal
aspects of the measure.

What I should like to do is to call attention to and emphasize
an unfortunate and, as it seems to me, a certain dangerous atti-
tude which has been assumed and, I presume, is still held
toward remedial legislation of this kind. In the report of the
hearings on the matter of injunctions before the Committee on
the Judiciary an attorney representing an association opposing
the enactment into law of any of the propositions being consid-
ered by the committee disclosed the attitude that I have indi-
cated. One of the members of the committee said to him:

T should like to ask you this question: In the course of an experience
which has been more extensive that of any other man I know, has
it come to your observation that the writ of injunction in its issuance
is abused in any way at all?

The reply was:

Never. They are really very hard to get.

He was asked further:

Is there any suf-gesticm that it occurs to
In the administration of the law?

And he replied:

No: not even the one contained in the propes'tion of Mr. MooX in
the last Congress * * *,

The proposition of Mr. Moox is, I believe, what is now being
offered as a substitute for the bill under consideration.

1t is conclusively shown by what has been stated this after-
noon by the gentleman from West Virginia [Mr. Davis] that
abuses do exist, so serious that they have called forth mes-
sages from at least two Presidents of the United States, one of
whom was formerly a Federal judge. It is a matter of com-
mon knowledge that many other judges declare that such
abuses do exist, and any lawyer who has had occasion to keep
posted as to the law of injunctions knows it, and, if he is frank,
will g0 admit. Therefore the gentleman to whom I refer differs
with the entire Judiciary Committee and with these judges
and lawyers.

Employers of labor have a right to expect and demand that
those attorneys whom they employ to guard what they believe
to be their rights in matters of this kind shall advise them not

y what the law is, but also when abuses have arisen what

e law ought to be, and I repeat that it is most unfortunate
that those who are learned in the law should not deem that
they have a higher duty to perform than merely giving such
advice as may, from a purely selfish point of view, seem to be
in the interest of those by whom they are retained, namely, to
endeavor to be real counselors on one of the gravest problems
of the day.

Mr. CLAYTON. Mr., Speaker, I ask unanimous consent to
g]rlnt in the Recorp the report of the committee on this bill,

e acts of Congress relating to injunctions, and also the views
of the minority on the same bill

The SPEAKER pro tempore. The gentleman from Alabama
asks unanimous consent to insert in the Recorp the matter indi-
gated. Is there objection? [After a pause.] The Chair hears
none.

you to make for a change

The reports referred to are as follows:
[House Report No. 612, Sixty-second Congress, second sesslon.]
REGULATION OF INJUNCTIONS.

Mr. CraYToX, from the Committee on the Judiciary, submitted the
follow reporf, to' accompany H. R. 23635 ;

The Committee on the Judieiary, having had under consideration
H. R. 23635, to amend an act entitled “An act to codify, revise, and
amend the laws relating to the judiclary,” approved March 3, 1911,
rt the same back with the recommendation that the bill do pass.

e too ready issuance of iniunctions or the issuance withont proper
precautions or safeguards has called to the attention of the Con-
gress session after session for many
seeks to remedy the evils complained of by legislation directed to those
specific matters which have given rise to most criticism. These mat-
ters are so segregated in varfous sections of the bill that they may be
separately discussed. :

The first section of the bill amends section 263 of the judlelal code,
which relates to two distinet steps in the procedure, namely, notice and
security. But the amended section relates only to the notice, leaving
the matter of security to be dealt with by a new section, 206a.

FORMER STATUTES.

In order to fully understand the subject of motice In injunction cases
t Is necessary to give an historical résumé of the subject.J In the judi-
clary act of 1789, which was passed during the first session of that
year, Congress hay created the different courts according to the
scheme outlined b fef Justice Ellsworth, conferred upon the courts

wer to e all writs, Including writs of ne exeat (a form of In-

ction), according to legal usages and practice. In 1793, however,

ere was a revision of that statute, and among other things the same
powers, substantially, were conferred uggn the judges as lﬁafore; but
at the end of the section authorizing the issuance of injunctions was
this lan, e: ‘“No injunction shall be issued in any "case without
reasonable previous notice to the adverse party or his attorney.”

The law stood thus until the general revision of 1873, during which

od the law expressly required reasonable notice to be given In all
cages, DBut the will of Congress as thus ressed was completely
thwarted and the statute nullified by the peculiar construction placed
upon it by the courts. The question frequently arose. The ¢ S got
around it in varions ways, but usually by holding that it did not apply
to a case of threatened irreparable l.n,iury, notwithstanding that its lan-
guag'a was broad and sweepiniz, plainly cover all cases. Another
Corg ?':I e4 é-?salon often used is found in Ex parte Poultney (4 Peters

“ Every court of equity possesses the power to mold its rules in re-
lation to the time of appearing and answering so as to prevent the rule
from workinﬁ injustice, and is not only in the power of the court,
but it is its duty to exereise a sound discretion upon this subject.”

The court found a gimilar method of evading the sweeping prohibi-
tlon of the revision of 1708, with respect to not‘fce in Lawrence v. Bow-
msﬁ:l.t g U. Bf} C.t, A]est{e{. 230.) o -

n e earliest provision requiring notice came before the Supreme
Court in 1799, in I\Pew York v. Connecticut (4 Dall., 1). Its corgitltu-
tionality wns not qustioned. The only issue was as to the sufficiency
of the notlce, Chief Justice Ellsworth, for the court, saying: * The
prohibition contained in the statute that writs of injunction ' shall
not be granted without reasonable notice to the adverse party or his
attorney extends to injunctions granted bgethe Supreme Court or the
circult court as well as to those that may granted by a single judge.
The design and effect, however, of injunctions must render a shorter
notice, reasonable notice, in the case of an application to a court than
would be so construed in most cases of an apgucntlon to a single
Judge, and until a general rule shall be settled the particular circum-
stances of each case must also be regarded.”

Here was a case in which, although no point was made by counsel
on any question of constitutionality, the St_}greme Court accepted the
comprehensive requirement of the act of 1793 as binding on all the

deral courts.

Now we come to the present law, found in section 283 of the Judiclal
Code, and reading thus: ;

“ Whenever notice is given of a motion for an injunction out of a
district court the court or judge thereof may, if there appears to be

er of irreparable injury from delay, grant an order.restraining the
act sought to enjoined until the decision upon the motion; and such
order may be granted with or without security, in the discretion of
the court or judge.”

This was the law as contained in seetion T18 of the Revised Btatutes,
said section having been enacted in 1872. It simply embodies the prac-
tice of the courts with respect to notice, a practice established not-
withstanding the nonconformity of the practice to the positive require-
ment of the act of 1793.

ears. The bill now reported

PROPOSED CHANGES.

But it will be seen that the giving of notice and re(lglrln security,

resent law to the discretion of the court, by %.b!s bill a
positive duty, exeept where irreparable and immediate injury might
result from the giving of a notice or the delay incident thereto, in
which case the court or judge may issue a tem&omry restraining order
pending the giving of the notice. The conclud part of the amended
gection has an effect to safeguard parties from the reckless and incon-
siderate issuance of restraining orders. Injuries compensable in
damnges recoverable in an action at law are not treated or considered
by the courts as irreparable in any pmﬁer leﬁ:l sense, and parties
attempting to show why the injury sought to restrained is irrep-
arable would often disclose an adequate legal remedy. This provision
requires the reason to appear in the order, but it should be read in con-
nection with the new section 266D, requiring the order to be made by
the court or ju to be llkewise specifie in other essentials, and section

, Teq hat every complaint filled for the purpose of obtalning
the t;irder, r111t J.he cases there speciﬁtgd, dggt}xjttllfcontil!téh a ticugﬁ tile-
seription o e proj or proper or w 2 pro ve
powlér of the cour‘% mpesrr.itgsht. Eudpthat such complaint shall ge verified.

A valuable provision of the amendment is one that a restr
order issued without notice “shall by its terms expire within su
time after entry, not to exceed seven s, as the court or judge ma
fix, unless within the time so fixed the order is extended or renew
for a like period, after notice to those previously served, if any, Uilg
for ;g&odfcause dn!mwn. and the reasons for such extemsion shall
ente of record.”

A legislative precedent for such legislation is found in the act of
1807, wherein it was provided that injunctions granted by the district
courts “shall not, unless g0 ordered by the ecirenit court, continue
longer than to the circuit court next ensuing, nor shall an injunction
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be issued b{ a district judf in any case where a party has had a
Eeason]abl}e t nie1 go} apply to the circuit court for the writ.” (U. B. Stat.
.. Yol. 2, p. h

If the vﬁaws of President Taft on this subject have not changed, he
will welcome an opportunity to approve a bill containing such provisions
as those in the amendment governing notice, because in his message of
December 7, 1909, to the regular session of the Sixty-first Congress,
after a quotation from the Republican platform of 1908, he sald:

“1 recommend that in compliance with the promise thus made ap-
pr%priate legislation be adopted. The ends of justice will best be met
and the «chief cause of complaint against ill-considered injunctions
without notlce will be removed by the enactment of a statute forbid-
ding hereafter the issuing of any Injunction or restraining order,
whether temporary or permanent, by any Federal court without pre-
vious notice and a reasonable opportunity to be heard on behalf of
the parties to be enjoined, unless it shall appear to the satisfaction of
the court that the delay necessary to give such notice and hearing
would result in irreparable injury to the complainant, and unless, also,
the court shall from the evidence make a written ﬂndinf. which shall
be spread upon the court minutes, that Immediate and irreparable in-
jury is likely to ensue to the complainant, and shall define the injury,
state why it is Irreparable, and shall also indorse on the order issued
the date and the hour of the issnance of the order. Moreover, eve
such injunction or restraining order issued without previous notice an
opportunity by the defendant to be heard should by force of the statute
expire and be of no effect after seven days from the Issuance thereof
or within any time less than that period which the court may fix,
unless within such seven days or such less period the injunetion or
g;dir 1:(] extended or renewed after previous notice and opportunity to

eard.

“ My ﬁndﬂnent is that the passage of such an act, which really em-
bodies the best practice in equity and is very like‘ir the rule now in
force in some courts, will preyent the issuing of ill-advised orders of
injunction without notice and will render such orders, when issued,
much less objectionable by the short time in which they may remain
effective.” it

Bection 266a simply requires security for costs and damages in all
cases, leaving it no longer within the discretion of the courts whether
a.nf such security or nmone ghall be given.

Prior to the said act of 1872 (econtained in the revision of 1878)
there appears to have been no legislation on the matter of security
in injunction cases; but that security was usually required is a fact
well known to the legal profession. It seems clearly just and salu-
tary that the extraordinary writ of injunction should not Issue in
any case until the party seeking it and for whose benefit it issues
has provided the other party with all the protectlon which security
for damages affords.

It appears by the authorities, both English and American, to have
been always within the range of judicial dlscretion, in the absence of
a statute, to waive security, though better practice has been to re-
t1.1lr¢: security as a condition to issuing restraining orders and injunc-

ons.

The new section, 206a, takes the matter of requiring security ont
of the category of discretionary matters, where it was found by the
committee on revision and permitted to remain.

I'or a discussion of the existing law on the question of security, we
refer to Russell v, Farley. (105 U. 8., 433.) '

I11.

Section 266b Is of general application. Defendants should never
be left to gness at-what they are forbidden to do, but the order
* shall describe in reasonable detail, and not by reference to the bill
of complaint or other document., the act or acts sought to be re-
strained.” It also contains a safeguard against what have been here-
tofore known as dragnet or blanket injuncticns, by which large num-
bers may be accused, and eventually punished, for violating injunctions
in cases in which they were not made parties in the legal sense and
of which they had only constructive notice, equivalent in most ecases
to none at all. - Moreover, no person shall be bound by any such order
without actual personal notice.

EXISTING LAW AND FRACTICE.

There was heretofore no Federal statute to govern either the matter
of making or form and contents of orders for injunctions. Of course,
where a restraining order iz granted that performs the functions of
order, process, and mnotice. But the writ of injunction, where tem-
porary, is preceded by the entry of an order, and where permanent by
the entry of a decree.

The whole matter appears to have been left, both by the States and
the Federal Government, to the courts, which have mostly conformed
to established prineiples.

The most important of these was that the order should be suffi-
clently clear and certain in its terms that the defendants could by an
inspection of it readily know what they were forbidden to do.

iee Arthur v, Oakes, 63 Feéd. Rep., 310, 25 L. R. An., 414; St
Louis Min., ete., Co. v. Co, c¢. Montana Min. Co., 58 Fed. Rep., 129;
Sweet v. Mangham, 4 Jur., 479; 9 L. J. Ch. 323, 34 Eng. Ch, 51;
Cother v. Midland R. Co., 22 Eng. Ch., 469.

It should also be in accordance with the terms of the prayer of the
bill. (State v, Rush County, 85 Kans., 150; McEldowney v. Lowther,
49 W. Va., 348.) It should not impose a greater restraint than is
asked or is necessary (Shubert ¢. Angeles, N. Y. App. Div, 625;
New York Fire Dept. v. Baudet, 4 N. Y. Supp., 206), and should be
specifie and certain. (Orris v. National Commercial Bank, 81 N. Y.
App. Div., 631; St. Rege's Paper Co. v. Banta Clara Lumber Co., 55
N. Y. App. Div., 225; Norris v. Cable, 8 Rlch (8. C.), 58; Parker v.
First Ave. Hotel Co., 24 Ch. Div., 282: Hackett v. Baiss. L. R., 20
Eq., 494; Dover Harbour v. Londen, ete., R. Co.,, 3 De G. F. & J.,
559 ; Low v. Innes, 4 De G. J. & 8., 286.)

So it appears that section 266b really does not change the best prac-
tice with respect to orders, but imposes the duty upon the courts, in
mandatory form, to conform to correct rules, as already established
by judicial precedent.

That such provision is necessary and timely will appear upon an
inspection of some orders which have issued.

I'or instance, take the case of Kansas & Texas Coal Co. v. Denney,
decided in the distriet court for Arkansas in 1809. And here, as in
most of such cases, no full official report of the case can be obtained,
but a mere memorandum. In this case the defendants (strikers) were
ordered to be and were enjolned from * congregating at or near or on
the premises of the property of the Kansas & Texas Coal Co. In, about,
or near the town of Huntington, Ark., or elsewhere, for the purpose of
intimidating its employees or preventing said employees from rendering
sgervice to the Kansas & Texas Coal Co. from inducing or ccercing by

threats, Intimidation, force, or violence any of said employees to leave
the employment of the sald Kansas & Texas Coal Co., or from in any
manner interfering with or molesting any person or persons who may
be employed or seek employment by and of the Kansas & Texas Coal Co.
in the operation of its coal mines at or near sald town of Huntington,
or elsewhere.”

It will be observed that a defendant in that suit would render nimself
liable to punishment for contempt if he met a man seeking employment
by t}:le company in a foreign country and persuaded him not to enter its
service.

The bill further provides that it shall be “ binding only upon parties
to the guit, their agents, servants, em&lio{ees, and attorneys, or those
in active concert with them, and who shall by personal service or other-
wise have received actual notice of the same.” TUnquestionably this Is
the true rule, but unrortunutelg the courts have not uniformly observed
it. Much of the criticism which arose from the Debs case (64 Fed. Rep.,
724) was due to the fact that the court undertook to make the order
effective not only u?on the parties to'the suit and those in concert with
them, but upon all other persons whomsoever. In Scott v. Donald
(165 U. 8., 117), the court rebuked a violation by the lower court in
the following hu:lgu:fe:

“The decree is also ob%ectionab!e because it enjoins persons not
parties to the suit. This is not a case where the defendants named
represent those not named. Nor is there alleged any conspiracy be-
tween the parties defendant and other .unkmown parties, The acts
complained of are tortious and do not grow out of any common action
or agreement between constables and sheriffs of the State of South
Carolina. We have indeed a right to presume that such officers, though
not named in this suit, will, when advised that certain provisions of
the act in question have been pronounced unconstitutlonal by the court
to which the Constitution of the United States refers such questions,
voluntarily refrain from enforcing such provisions; but we do not think
it comports with well-settled principles of equity procedure to include
them in an injunction In a supit in which they were not heard or rep-
resented or to subject them to penalties for contempt in disregarding
such an injunction. (Fellows v. Fellows, 4 John. Chan., 25, citing
Iveson v. Harris, T Ves., 257.)

“The decree of the ecourt below should therefore be amended by be-
ing restricted to the parties named as plaintilf and defendants in the
bill, and this is directed to be done, and it is otherwise.”

Iv.

Section 266c Is concerned with cases between * employer and em-
loyees, or between employers and employees, or between employees, or

tween persons emploil and persons seeking employment, involving
0}‘ grow;ng out of a dispute concerning terms or conditions of em-
ployment.”

Tyhe first clause of the new section 266c¢ relates to the contents and
form of the complaint. It must disclose a threatened irreparable injury
to property or to a property right of the party making the application
for which there is no adequate remedy at law. And the property or
property right must be described * with particularity.”

hese requirements are merely those of good pleading and correct
practice in such cases established by a long line of precedents, well
understood by the profession and which should be but perhaps have
not been uni.l'ormlf applied. To show this It is only necessary to briefly
state the applicable rules, citing some of the numerouns authorities.

As the granting of an injunction rests in some degree in the disere-
tion of the chancellor, allegations in the complaint should show candor
and frankness. Moffatt v. Calvert County Commissioners, 97 Md.,
266; Johnston v. Glenn, 40 Md., 200; Edison Storage Battery Co. v.
Edison Automobile Co., 67 N. J. Eq., 44; Bharp v. Ashton, 3 Ves. &

., 144.)

The omission of material facts which, in the nature of the case,
must be known to the plaintif will preclude the granting of the relief.
éggr)igg v. Western Tel, Co., 46 Md., 67;: Walker ». Burks, 48 Tex,

An injunction may be refused if the allegations are argumentative
and inferentinl. (Battle v. Stevens, 32 Ga., 25; Warsop v. Hastings,
22 Minn., 437.)

The allegations of the complaint must be definite and certain. (St
Louis #. Knapp Co., 104 T, 8., 658.

The complaint must set forth the facts with {Jartlcularity and minute-
ness (Minor v. Terry, Code Rep. N. 8. (N. 8.), 384), and no material
fact should be left to inference. (Warsop v. Hastings, 22 Minn., 437;
Philphower v. Todd, 11 N. J. Eq., 54; Perkins v. Collins, 3 N. J. Eq.,

82.

Facts, and not the conclusions or opinions of the pleader, must he
stated. (McBride v. Ross (D. C.), 13 App, Cas., §676.)

An injunction should not ordinarily granted when the material
allegations are made upon information and belief. (Brooks v. O'Hara,
8 Fed. Rep., 529 ; In re Holmes, 3 Fed. Rep. Cases No. 1, 562.)

The complaint must elearly show the threats or acts of defendant
which cause him to apprehend future injurir. (Mendelson v. McCabe,
144 Cal., 230 ; Ryan v, Fulghurn, 96 Ga., 234.) And It is not sufficient
to nllege that the defendant claims the right to do an act which plain-
tiff believes illegal and injurious to him, since the intention to exercise
the right must be alleged. (Lutman v¢. Lake Shore, ete., R, Co., 56
Ohio 8t., 433 ; Attorney General v. Eaun Claire, 37 Wis.,, 400.)

The bill must allege facts which clearly show that the plaintiff will
sustain substantial injury because of the acts comglalned of. (Home
Eleetrie Light, ete., Co. v. Gobe Tissue Paper Co., 146 Ind., 673 ; B
ton, ete., Ry. Co. v. Sullivan, 177 Mass.,, 230; McGovern v, Loder
(N. J. Ch., 1880), 20 Atl. Rep., 209 ; Smith v.:Lockwood. 13 Barb., 209 ;
Jones v. Stewart (Tenn. Ch. App., 1900), 61 Sev., 105; Spokane 8t
R. Co. v. Bpokane, 5 Wash., 634 ; State v. Eau Claire, 40 Wig.,, 533.)

And it is not sufficient to merely allege injury without stating the
facts. Giffing v». Gibb, 2 Black, 519 : Spooner v. McConnell, 22 Fed.
Cases, No. 13245 ; Bowling ». Crook, 104 Ala., 130; Grant v. Cooke, T
D. €., 165; Coast Line R. Co. v. Caben, 50 Ga., 451; Dinwiddie v.
Roberts, 1 Greene, 863; Wabaska Electric Co. v. Wymore Co., Nebr,
199 : Lubrs v. Sturtevant, 10 Or., 170; Farland v. Wood, 35 W. Va,,
4

58. .

Sinece the jurisdiction in equity depends on the lack of an adequate
remedy at law, a bill for an injunction must state facts from which the
court can determine that the remedy at law is Iinadequate. (Pollock v.
Farmers' Loan & Tr. Co., 157 U. 8., 429 Safe Deposit, ete., Co. v. An-
niston, 96 Fed. Rep., 661.)

If the inadequacy of the legal remedy depends upon the defendant’s
insolveney, the fact of insolvency must be positively alleged. (Fulling-
ton v. Kyle Lumber Co., 139 Ala., 242; Graham v. Tankersley, 15 Ala.,

4.

An injunction will not be granted unless the complaint shows that a
refusal to grant the writ will work irreparable injury. California
Nay. Co. ». Union Transp. Co.,, 122 Cal., 641; Cook County Brick Co.,
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92 11 Afp‘. 526; Manufacturers’ Gas Co. v. Indiana Nat. Gas, ete,
Co., 156 Ind., 679.) And it is not sufficlent gimply to allege that the
injury will be irreparable, but the facts must be stated so that the court
may sce that the apprehension of irreparable m%ur is well founded.
‘J(:Callrornia Nav. Co. v. Union Transp. Co., 12 al., 641; Emplre
3 ggusp. Co. v. Johnson, 76 Conn., 79 ; Orange City v. Thayer, 45 =
Tge plaintiff must allege that he has done or is willing to do every-
th!n&g which is necessary to entitle him to the relief sought. (Btanley
v, Gadsley, 10 Pet. (U. B.), 521; Elliott v. Slhl?. 101 Ala., 844;
Burham v. SBan Francisco ¥ Mfg. Co., 76 Cal., 26; Sloan v. Cool-
baugh, 10 Towa, 31; Lewis v. Wilson, 17 N. Y. Supp., 128; Spann e.
Sterns, 18 Tex., 556.)

The second araf‘mph of section 266c is concerned with specifie acts
which the best opinion of the courts holds to be within the right of
parties involved upon one side or the other of a trades dispute. The
necessity for legislation concerming them arises out of the divergent
views which the courts have expressed on the subject and the difference
between courts in the application of recognized rules, It may be proper
to notice, in passing, that the Btate courts furnish precedents fre-

quentif‘ for action by the Federal courts, and vice versa, so that a
perniclons rule or an error in one jurisdiction i8 quickly adopted by
the other. It is not contended that either the Federal or the Btate

courts have stood alone in any of the precedents which are disap-
proved. The provisions of this section of the bill are self-explanatory,
and in justifieation of the language used we content ourselves with su
mitting quotations from recognized authorities. We classify these au-
thorities by quoting, first, the clauses of the bill to which they have
particular reference.

The first clavse:

“And no such restraining order or injunction shall prohibit any

rson or persons from terminating any relation of employment, or
?:cm ceasing to perform any work or labor, or from recommending,
advising, or rsus.dl:%' others by ﬁeaeetu.l means so to do.”

In Allis Cﬂglmers 0. v. Iron Molders’ Union (C. C. 150 Fed. R.,
155). Judge Banborn said:

“"The conclusion to be drawn from the cases, as applicable to this
controversy, is, I think, that the combination of the defendant unions,
their members, and the defendant O'Leary, to strike, and to further
enforce the strike, and if sible to hrini];he employers to terms by
preventing them from obtaining other workmen to replace the strikers,
was not unlawful, because grounded on just cause or excusge, being the
economic advancement of the union molders and the competition of
labor against capital.”

In Arthur o, es (03 Fed. R., 310, 317), Justice Harlan, for the
court, said: }

“1f an employee quits without cause, and in violation of an express
contract to serve for a stated time, then his quitting would not of
ﬂfhti and he wouald be liable for any damages resulting from a breach
of his agreement, and perhaps, in some states of case, to criminal
prosecution for loss of life or limb by passengers or others, directly
resulting from his abandonml:ﬁﬂhln post at a time when care and watch-
fulness were required upon part in the discharge of a duty he had
undertaken to perform. And it may be assumed for the purposes of
this discussion that he would be liable in like manner where the con-
tract of service, by necessary implication arising out of the nature or
the cirenmstances of the employment, required him not to quit the
service of his employer suddenly and withont reasonable notice of his
intentlon to do so, But the vital question remains: Whether a court of

nity will, under any cirenmstances, by iniunctitm. -Prwent one indi-
vidual from quitting the personal service of another? An affirmative
answer to this question is not, we think, justified by any aunthority to
which our attention has been called or of which we are aware. It
would be an invasion of one's natunral liberty to compel him to work
for or to remain in the personal service of another. One who is placed
under such constraint is In a condition of involuntary servitude—a
condition which the supreme law of the land declares shall not exist
within the United States or in any place subject to their jurisdiction.
Courts of equity have sometimes sought to sustain a contract for serv-
jces requiring special knowledge or skill by enzoinlug acts or conduct
that would constitute a breach of such contrae
* [ * -

- . ® L

“ The rule, we think, is without exception that equity will not com-
pel the actual, aflirmative rformance by an employee of merely

rsonal services, any more than it will compel an employer to retain
n his personal service one who, no matter for what cause, is not ae-
ceptable to him for service of that character. The right of an em-
ployeec engaged to perform personal service to guit that service rests
upon the same basis as the right of his employer to discharge him from
further personal service. If the gultting in the one case or the dis-
charging in the other is in violation of the contract between the
parties, the one injured by the breach has his action for damages; and
a court of equity will not, indirectly or uegxtively. by means of an
injnnction restraining the violation of the contract, compel the
affirmative performance from day to day or the afirmative acceptance
of merely personal services. Relief of that character has always been
regarded as impracticable.”

Sitting with Justice Harlan at cirenit in that ease were other learned
jurists, but there was no dissent from these views.

In this connecetion we ecite from the luminous opinion by Jndgie
Loring delivering the opinion in Pickett v. Walsh (102 Mags,, 572),
a clear exposition of our views here expressed. e et the neces-
sity of limiting the quotation, because the whole opinion could be
studied with profit.

“The case is one of comﬁgttt!on between the defendant unions and
the individual plaintifts for the work of pointing. The work of pointing
for which these two sets of workmen are comPeﬂnf is work which the
contractors are obliged to have. One peculiarity of the case, therefore,
{s that the flzht here is necessarily a triangular one. It necessarily
involves the two sets of com workmen and the contractor, and is
not confined to the two parties to the contract, as is the case where
workmen strike to get better wages from their employer or other
conditions which are better for them. In this respect the case is like
Mogul Steamship Co. v. MeGregor (23 Q. B. D., 598; 8. C,, on appeal

(1892) ; A. C., 25).
“ The right which the defendant unions claim to exercise in carrying
thelr point in the course of this competition is a trade advantage,

namely, that they have labor which the contractors want, or, if you
please, can mot get elsewhere; and they insist upon using this trade
advantage to get additional work, namely, the work of pointing the
bricks and stone which they lay. It Is somewhat like the advantage
which the owner of back land has when he has bought the front lot.
He is not bound to sell them separately. To be sure, the right of an
individual owner to sell both or none is not decisive of the right of a
labor union to combine to refuse to lay bricks or stone unless they are

glven the job of pointing the bricks laid by them. There are thin
which an individual ean do which a combination of individuals ﬂg
not do. But having regard to the right on which the defendants’
organization as a labor union rests, the correlative duty owed by it
to others, and the limitation of the defendants' rllghts comin lyrom
the inereased er of organization, we are of opinion that it was
within the rights of these unions to compete for the work of doing
the pointing and, in the exercise of their right of competition, to re-
fuse to lay bricks and set stone unless they were given the work of
gglnt!.nﬁ them when laid. (See in this connection Plant ». Woods, 176

ss., 402, 502; B v. Donovan, 188 Mass,, 353, 357.)

*The result to which that conclusion brings us in the case at bar
ought not to be passed without consideration.

* The result is harsh on the contractors, who prefer to give the work
to the pointers, because (1) the pointers do it by contract (in which
case the contractors escape the lability incident to the relation of em-
ployer and emplo*;ze ; because (2) the contractors think that the point-
erg do the work r, and if not well done the buildings may be per-
manently injured acid ; and, finally, (3) because they get from the
polnters better work with less liability at a smaller cost. Again, so far
as the pointers (who can not lay brick or stone) are concerned, the
result is disastrous. But all that the labor unions have done is to say
you must employ us for all the work or none of it. They have not said
that if you employ the pointers you must pay us a fine, as they did in
Carew v. Rutherford (106 Mass., 1), They have not undertaken to
forbid the contractors em i.o{lng pointers, as they did in I'lant v,
Woods (176 Mass., 492). ar as the labor unlons are coneerned, the
contractors can employ pointers if they choose, but if the contractors
choose to give the work of pointing the bricks and stones to others
the unions take the stand that the contractors will have to get some
one else to lay them. The effect of this in the case at bar appears to
be that the contractors are forced against their will to give the work
of pointing to the masons and bricklayers. But the fact that the con-
tractors are foreed to do what they do not want to do is not decisive
of the legality of the labor union’s acts. That is true wherever a strike
is successful. The contractors doubtless would have llked it better if
there had been no competition between the bricklayers' and masons’
unions on the one hand and the individual pointers on the other hand.
But there is competition. There being competition, they prefer the
course they have taken. They gmfer to give all the work to the unions
{:thelr mﬂ get nonunfon men to lay bricks and stone to be pointed by

e plain 5

o2 er, the effect of complying with the labor unions’ demands
apparently will be the destruction of the plaintiff’s business. But the
fact that the business of a plaintiff Is destroyed by the acts of the de-
fendants done in pursnance of their right of competition is not decisive
of the fllegality of the acts. It was weM sald by HHammond, J., in
Martell v. White (185 Mass., 255, 260) in regard to the right of a citi-
zen to pursue his business without interference by a combination to
destroy it: ‘Speaking generally, however, competition in business is
permitted, although frequently disastrous to those engaged In it. It is
always uiﬁsh. often sharp, and sometimes deadly.'

. * . * * . 2

*The application of the right of the defendant unions, who are com-
posed of bricklayers and stonemasons, to compete with the individoal
plaintiffs, who can do nothing but pointing (as we have gaid), is in the
case at bar disastrous to the pointers and hard on the contractors. But
this is not the first case where the exbreise of the right of competition
ends in such a resuit. The case at bar is an instance where the evlls
which are or may be incident to com[;etition bear very harshly on those
interested, but In spite of such evils eompetition is necessary to the
welfare of the community.”

To the same effect is Allis-Chalmers Co. v¢. Iron Molders' Union
(C. C.) (150 Fed. Rep., 155), per Sanborn, J,

The consensus of judicial view, as expressed in these cases and
others which might be cited, is that workingmen may lawfully combine
to further their material interests without limit or constraint, and may
for that purpose adopt any means or meheds which are lawful. It is
the enjo nt and exercise of that right and none other that this bill
forbids the courts to interfere with.

The second clanse :

“Or from attending at or near a house or place where any person
resides or works, or carries on business, or happens to be for the pur-

se of peacefully obtaining or communicating information, or of peace-

lly persuading any person to work or to abstain from working.”

'.['I!r:j,s langu ig taken from the British trades dispute act of 1000,
the second section of which is as follows:

“ 1t shall be lawful for one or more persons acting on their own
behalf or on behalf of an individual, corporation, or firm in contempla-
tion or furtherance of a trade dispute to attend at or near a house or
place where a person resides or works or carries on business or happens
to be if they so attend merely for the purpose of peacefully obtaining
or communicating information or of peaeefully persuading any person
to work or abstain from work.” 1

This, it has been sald, * might well be termed a codification of the
law relating to peaceful picketing as laid down by a majority of the
Ameriean courts.” (Martin's Law of Labor Unlons, sec. 173.) Upon
the general subject the same author safs:

“ There are some decisions which hold that all f1:»!11-1;‘.eti1:|g is unlawful,
and it has been sald that from the very nature of things peacefnl pick-
eting is of rare occcurrence and * very much of an {llusion,” yet the view
taken by the majority of declsions and which is best supported by rea-
son is that picketing, if not conducted in such numbers as will of itself
amount to intimidation, and when confined to the secking of informa-
tion such as the number and names and places of residence of those at
work or seeking work on the premises against which the strike is in -
operation, and to the use of peaceful argument and entreaty for the

urpose of procuring such workmen to support the strike by quitting
g'orgo or by not acjgptlng work, is not unlawful, and will. ur‘ntsl% h?;{:

round for injunction or an action at law for damages. *.
Ebe views set forth in this section are correct does not admit of doubt.
Indeed, it may readily be seen that the right almost universally con-
ceded to striking workmen to use peaceable argument and persuasion to
induce other workmen to ald them in their strike might, and very
probably would be, most serfously hampered if the right of picketing
were denied. * The right to persuade new men to quit or decline em-
ployment is of little worth unless the strikers nmf ascertain who are
the men that their late employer has persuaded or is attempting to per-
suade to accept employment.”  While it Is true that in the guise of pick-
eting strikers may obstruct and annoy the new men, and by ingult and
menacing attitudé intimidate them as effeciually as by physical assault,
vet it can always be determined from the evidence whether the efforts
of the pickets are limited to getting into communication with the new
men for the purpose of presenting arguments and appeals to their free
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udgment.” Smu-tin's Modern Law of Labor Unions, see. 169, pp. 233,

4, and 235.

EF%G %rd claustg:__ t troni t : 1 t h dis

r m ceasing to pa ze or to employ any party to suc -
pute; or from recommending, advising, or persuading others by peaceful
means so to do.”

The best opinion to be gathered from the conflicting opinions on this
matter have n well summarized in the most receat textbook on
anb‘]ect as follows :

“It is lawful for members of a unlon, acting by agreement a.moni

lves, to cease to patronize a person against whom the concert o
action is directed when they regard it for their interest to do so.
This is the so-called ‘primary boycott, and in furtherance thereof it
is lawful to circulate notices among the members of the union to cease
patronizing one with whom they have a trade dispute and to announce
their intention to carry thelr agreement into effect. For instance, if
an employer of labor refuses to employ union men thé union has a
right to say that its members will not patronize him. A combination
between persons merely to regulate their own conduct and affairs is
allowable, and a lawful combination, though others may be indirectly
affected thereby. And the fact that the execution of the agreement
may tend to diminish the profits of the party against whom such act
is almed does not render the participants liable to a prosecution for a
eriminal conspiracy or to a suit for injunction. Even though he sus-
tain financial loss, he will be without remedy, either in a court of law
or a court of equity. So long as the primary object of the combina-
tion is to advance its own interests and not to inflict harm on the person
against whom It Is directed, it is not jaossibie to gee how any claim of
illegality could be sustained.” (Martin's Modern Law of Labor Unions,
pp. 107, 108, and 109.)

“1It is not unlawful for members of a unlon or their s{'iympathlzers to
use, in aid of a justifiable strike, peaceable argument and persuasion to
induce customers of the person agnst whom the strike Is in opera-
tion to withhold their Ea ronage m him, although their purpose in
so doing is to ln‘iure the business of thelr former employer and econ-
strain him to yleld to their demands, and the same rule applies where
the employer has locked out his employees. 'These acts may be con-
summated by direct communication or through the medium of the press,
and it is only when the combination becomes a conspiracy to injury,
by threats and coercion, th:d?ro rty rights of another that the power
of the courts can be invok 'he vital distinction between combina-
tions of this character and boycotts is that here no coercion is present,
while, as was heretofore sho coercion is a necessary element of a
boycott. In applying the principles stated it has been held that the
issuance of circulars by mem of a labor union notifying persons
engaged in the trade of controversies existing between such members
anﬁ their employer and requesting such persons not to deal with the
employer is not unlawful and will not be enjoined where no intimida-
ttonlg‘s vit:llei:fg )is used.” (Martin's Modern Law of Labor Unions,
pp. an A

Sald Mr. Justice Van Orsdel in his concurring opinion in Court of
Appeals of the District of Columbia (the American eration of Labor
ii*. n.l..l f.p?eggg?ts, v. The Bucks Stove & Range Co., No. 1916, decided

ar. 11, :

f * * - L L L

“Applying the same principle, I coneeive it to be the privilege of one
man, or a number of men, to individually conclude not to patronize a
certain person or corporation. It is also the right of these men to :ég:e

ther, and to advise others, not to extend such patronage. it
advice may be given by direct communieation or through the medinm of
the press, so long as it is neither in the nature of coercion or a threat.

“A8 lou[;’ as the actions of this combination of individuals are lawful,
to this Eg nt it is not clear how they can become unlawful because of
their subsequent acts”directed against the same person or eorggrstlon.
To this point there is no conspiracy—no boyeott. The word “ boyeott ™
is here used as referring to what is usunlly understood as * the sec-
ondary boycott,” and when used in this opinion it is intended to be
applied exclusively in that sense. It is, therefore, only when the eombi-
nation becomes a conspiracy to injure by threats and coercion the pro
erty rights of another that the power of the courts can be invoked.
This point must be !}assed before the unlawful and unwarranted acts
which the courts will punish and restrain are committed.

“The definition of a boyeott given by Iudﬁ Taft in Toledo Co. v.
Penna. Co. (64 Fed., 730) is as follows: * dsnally understood, a
boycott is a combination of many to cause a loss to one person by
coercing others against their will to withdraw from him their beneficial
business intercourse through threats that, unless those others do so, the
many will cause similar loss to them.” In Gray v. Bullding Trades Coun-
cil (91 Minn,, 171) the word ' boycott’ is defined as follows: ‘A boycott
may be defined to be a combination of several persons to caunse a loss
to a third person by causing others against their will to withdraw from
him their eficial business intercourse through threats that unless a
complianee with their demands be made the persons forming the combi-
nation will cause loss or injury to him, or an organization formed to
exclude a person from business relations with others by persuasion, in-
timidation, and other acts which tend to violence, and thereb& cause him
through fear of resulting injury to submit to dictation in the manage-
ment of his affalrs. Buch acts constitute a conspiracy and may be re-
strained by iﬂnncﬂon.' In Brace Bros. v. Evans (2 R. & Corp. L. J.,
5661) it is said: 'The word. itself implies a threat. In popular aceep-
tation it {s an organized effort to exclude a person from business rela-
tions with others t:iv Eersuasion, intimidation, and other acts which
tend to violence, and they coerce him, thrnuggl fear of resulting injury,
to submit to dictation In the management of his affairs.’

“ It will be observed that the above definitions are in direct conflict
with the earlier English declsions and indicate a distinet departure by
our courts, . This undoubtedly is in recognition of the right of a num-
ber of individuals to combine for the purpose of improving their condi-
tion. The rule of the English common law, from which we have so far
departed, is expressed in Bowen v, Hall (6 Q. B. Div., 333) as follows:
‘If the persuasion be used for the indirect purpose of injuring the

laintiff, or of benefiting the defendant at the expense of the plaintiff,

- it is a malicious act, which is in law and in fact a wrong act, and
therefore a wrongful act, and therefore an actionable act if injury
ensues from it.’

* From this clear distinction 1t will be observed that there is no boy-
cott until the members of the organization have passed the point of
mtus%g to Jmtmnise the person or corporation themselves and have
entered the fleld where, by coerclon or threats, they prevent others from
dealing with such persons or corporation. I fully agree with this
distinction.

“ 8o long, then, as the American Federation of Labor and those act-
ilﬁ under advice refused to patronize complalnant, the combination

not arisen to the dignity of an unlawful conspiracy or a boycott.”

In Hopkins v. Oxley Stave Co. (83 Fed. R., 912), Judge Caldwell, in
a dissenting opinion, said:

“ While laborers, by the application to them of the doetrine we are
considering, are reduced to individual action, it is not so with the forces

yed against them. A corporation is an association of individuals
or combined action; trusts are corporations combined tog‘ether for the
very purpose of collective action and boycotting; and capital, which is
the product of labor, is in itself a powerful collective force. Indeed,
according to this supposed rule, every corporation sand trust in the
conn s an unlawful combination, for while its business may be of 8
kind that its individual members, each acting for himself, might law-
fully conduct, the moment they enter into a combination to do that same
thing by thelr combined effort the combination becomes an unlawful
conspiracy. But the rule i3 never so applied.

“ orgorations and trusts and other combinations of individuals and
aggregations of capital extend themselves ri{lt:;: and left through the
entire community, boycotting and inflicting eparable damage upon
and crushing out all small dealers and producers, stifiing competition,
establishing monopolies, reduclnf: the wages of the laborer, raising the
grice of food on every man’s table and of the clothes on his back and of

he house that shelters him, and inflicting on the wage earners the
pains and ties of the lockout and the black list, and denying to
them the right of assoeclation and combined action by refusing emgsoy-
ment to those who are members of labor organizations; and all these
thlnfs are justified as a legitimate result of the evolution of industries
resulting from new social and economic conditions, and of the right of
every man to c.n.rri on his business as he sees fit, and of lawful compe-
tition. On the other hand, when laborers combine to maintain or raise
their wages or otherwise to better their condition or to protect thems
selves from oppression or to attempt to overcome competition with their
labor or the products of their labor in order that they may continue to
have emgloymeut and !!vel their action, however open, peaceful, and
orderly, is branded as a ‘conspiracy.” What is ‘competition' when
done by eapital is ‘ conspiracy ' when done by laborers. No amount of
verbdl dexterity can conceal or justify this glaring discrimination. If
the vast aggregation and collective action of capital is ngt accompanied
by a corresponding organization and collective action of labor, capital
will speedily become proprietor of the wage earners as well as the recipi-
ent of the profits of their labor. This result can only be averted by
some sort of beruﬂmﬁon that will secure the collective action of wage
earners. This is demanded, not in the interest of wage earners alone,
but by the highest considerations of public ?rol L

In Vegelahn v. Gunter (167 Mass., 92), Justice Holmes, now of the
Sugreme Court of the United States, said:

It is plain from the slightest consideration of practical affairs, or
the most superficial reading of industrial history, that free competition
means combination and that the organization of the world, now going
on so0 fast, means an ever-increasing might and scope of combination.
It seems to me futile to set our faces against this tendency. Whether
beneficial on the whole, as T think it is, or detrimental, it is inevitable,
unless the fundamental axioms of soclety and even the fundamental
conditions of life are to be chan One of the eternal conflicts out of
which life is made up is that between the effort of every man to get
the most he can for his services and that of soclety, disguised under the
name of capital, to get his services for the least possible return. Com-
bination on the one side is potent and .pomrful Combination on the
other is a fair and equal way, * * If it be true that the work-
ingmen may combine with a view, among other things, to getting as
much as tlggf can for their labor, just as enPitsl may combine with a
view to getting the greatest possible return, it must be true that when
combined they have the same liberty that combined capital has to
support their interest by argument, persuasion, and the bestowal or
refusal of those advan which they otherwise lawfully control.”

The logie of Justice Sherwood, of the Supreme Court of Missouri,
in Marx & Haas Co..». Watson (56 L. R. A, 951), appears unan-
swerable. He discussed the guestion from a constitutional standpoint,
taking for his text the Missouri bill of rights, substantially the same
as the first amendment to the Federal Constitution, sa?’ing (p. 956) :

“The evident idea of that section is penalty or punlshment, and not
Erevention because if prevention exists, then mo opportunity can i-

ly arise for one becoming responsible by saying, writing, or publish<
ing ‘whatever he will on any subject.’ e two ideas—the one abso-
Iute freedom ‘to say, write, or publish whatever he will on any gub-
ject,” coupled with responsibility therefor, and the other idea of pre-
vegtjng im%? such free speech, writing, or free publication—can
not coexist.”

: ﬁ‘he opinion continues, after citing authorities, Federal and State, as
‘ollows :

* Section 14, supra, makes no distinction and authorizes no difference
to be made by courts or legislatures between a proceeding set on foot
to enjoin the pablication of a libel and one to enjoin the publication of
any other sort or nature, however injurious it may be, or to prohibit
the use of free speech or free writing on any subject whatever, because
wherever the authority of injunction ns there the right of free
speech, free writing, or fr2e publication #nds. No halfway house stands
on the highway between absolute prevention and absolute freedom.”

The fourth claunse:

“Or from paying or glying to or withholding from any person en-
gafed in such dispute any strike benefits or other moneys or things of
valoe.”

In at least two instances SBtate courts (Reynolds v. Davis, 198 Mass.,

294, and A. 8. Barnes & Co. v. Chieago Typographical Union, 232 IL.,
424) have held that if the purpose of a strike was unlawful the officers
and members of unions should be enjoined from giving finaneial aid in
the form of strike benefits in furtherance thereof. But in the only
case of the kind disposed of by a Federal court an entirely different
conclusion was reached. In A, S. Barnes & Co. v. Berry (157 Fed. R.,
883) it was held without exception or qualification that an empleyer
against whom a strike was in operation could not have enjoined the
oflicers of a union from giving its striking members strike benefits.
The reason assigned was that—
“the strike benefit fund is created by moneys deposited by the men
with the general officers for the support of themselves and families o
times of strike, and the court has no more control of it than it would
have over deposits made by them in the banks."”

This decision is In harmony with two recent English dec!signs——-
Denabey, ete., Collieries v. Yorkshire Miners' Assn. (70 L. J. K. B
384) ; Lyons v.  Wilkins (67 L. J., ch. 383).

The fifth and sixth clauses:

“ Or from peaceably assembling at any place in a lawful manner and
for lawful purposes; or from doing any act or thing which might law-
fully be done in the absence of such dispute by any party thereto.”

After all that can be asserted against the provisions of section 266e,
or any provision of the bill elsewhere found has been sald, we can t
say tgat it does not transcend or contravene the clear and conclusive
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statement of the law as stated In Natlonal Firelprooﬁng Co. v. Mason
Duilders Assoclation (169 Fed. Rep., 230%. Delivering the opinion of
the court in that case, Judge Noyes said (p. 265) :

“As a general rule, it may be stated that when the chief object of a
combination s to injure or oppress third persons it is a conspiracy; but
that when such injury or oppression is merely incidental to the carry-
ing out of a lawful purpose it is not a conspiracy. Stated in another
way : A combination, entered into for the real malicious purpose of
injuring a third person in his business or praz‘;;erty. may amount to a
conspiracy and furnish a ground of action for damages sustained or call
for an injunction, even though formed for the ostensible purpose of
benefiting its members, and nct'ualig operating to some extent their
advantage. But a combination without such ulterior oppressive object
entered into merely for the purpose of promoting by lawful means the
common interests of its members, is not a conspiracy. A laborer, as
well as a bullder, trader, or manufacturer, has the right to conduct his

fairs in any lawful manner, even though he may thereby injure others.
o several laborers and builders may combine for mutual advantagé,
and so long as the motive i3 not malicious, the object not unlawful nor
oppressive, and the means nelther deceitful nor frandulent, the result
is not a conspiracy, although it may necessarily work Injury to other

rsons. The damage to such persons may be serious—it may even ex-
end to their ruin—but if it is inflicted by a combination in the legiti-
mate pursuit of its own affalrs is a damnum absque injuria. he
damage is present, but the unlawful object is absent. d so the
essential question must always be, whether the object of a combination
is to t‘sieo hﬁarm to others or to exercise the rights of the parties for their
own benefit.”

Any attack nupon the policy of this section of the bill must be directed
at its specific prohibitions; nor will any mere general eriticism, or any
attack which does not particularize herein, be worthy of serlous atten-
tion. The ready and perfect defense to all such is at hand, and imposes
no difficult task. Is there any reason why the complainant, seeking an
injunction against workingmen, should not describe with particularity
in his cause of complaint the nature of the threatened injury and the
property or pﬂ) rty right involved, as in other cases? Is there any
reason why ail injunction should issue at all involving or growing out
of the relation ereated between employer and employee to prevent the
termination of the relation, or advis and persuading others to do so,
or to prevent the unrestricted communication and exchange of informa-
tion between persons, or the §iving of aid by financial contributions In
any labor affair or dispute? Is there any reason, after a labor dispute
has arisen and a soclally hostile attitude has been created, for an in-
junction to prevent abstinence in patronizing or service by one party
for the other's benefit, or the exercise of the right of free speech in
advising or Inducing such abstinence on the part of others? Is there,
in short, any good reason why, after a dispute has arisen and the par-
ties are “ at arms length,” a court of equity should interpose its strong
arm merely because such dispute has arisen?

At its hearings the committee had the benefit of learned and illu-
minating arguments against the several bills. Counsel in opposition
were patiently and respectfully heard, and the committee profited
largely by having heard them, as ls shown by the results of its labors.
The bill does not interfere with the Sherman Antitrust Act at all; it
leaves the law of conspiracy untouched, and iz not open to elfective
eriticlsm on &ny constitotlonal ground. The subject of the constitu-
tionality of such legislation was exhausted at the hearings on the con-
tempt bill (. R. 22501), returned to the House with a separate report,
in which all constitutional objections are fully met.

KO QUESTION OF CONSTITUTIONALITY INVOLVED.

This bill does not, any more than does the contempt bill, invade
the jurisdiction of the courts or attempt legislatively to exercise a
judicial funetion. It merely limits and eircumscribes the remedy and
procedure. While we here enter into no elaborate discussion of the
authorities on this topic, yet, for convenience of reference, we insert
a:synopsis. On point of inconsistency between our theory. of gov-
ernment and exercise of arbitrary power see Yick Wo v. Hopkins (118
U. 8. Rep., 360). For a case which Congress was held to have
constitutionally exercised power to take away all remedy see Finck v,
O'Nelll (108 U. 8., 272: ; and for a case where a statute taking away
the power to issue an injunetion in a certain case wherein the juris-
diction had been previousy held and exerclsed was recognized without
uestion as of binding force see Sharon v. Terry (36 Fed. Rep., 365).
%‘or a general statement of the proposition that the inferior courts of
the United States are all limited in their nature and constitutions and
have not the powers inherent in courts existing bg prescription or by
the common law see Cary v. Curtiss (3 How. (U. 8.), 236, 254). The
game prineiple still more elahorately stated and applied, Ex parte Rob-
inson (19 Wall. (U. B.), 505).

Many deelsions on the question of injunctive process and jurisdic-
tion in labor cases are greatly influenced by, and, indeed, sometimes
founded upon, precedents established when to be a wage earner was
to be a servant whose social and legal status was little above that
of slavery. But even England has preceded us in new views and

licies herein, The Enpglish act of 1906, set forth at length In the

earings, goes further than it has yet been deemed possible to go in

this country in relleving labor, and especlally organized labor, of legal
burdens and discriminations. The Supreme Court has more than
once protested against attempts by any branch of the Government to
exerclge arbitrary power, and the courts should, and probably will,
we!co[;l{:lio the definite limitations contalned in this bill if it should be
enacted.

The idea has been advanced, and ably supported in argument, by one
of the proponents of this legislation that liberty, and more of it, is safe
in the ds of the workingmen of the country. We are convinced of
the merit and truth of that contention. The tendency toward freedom
and liberation from legal trammels and Impediments to progress and to
a great soclal advance Is seen in nearl{ all eivilized nations. It is an
unpropitious time to oppose a reform like that embodled in this bill, in
view of the fact that the abuses of power which it seeks to terminate
have been, admittedly, numerous and flagrant.

[H. R. 23635, 8ixty-second Congress, second sesslon.]
Ix e HoUuseE OoF REPRESENTATIVES,

April 22, 1912,
Mr. CrayTox introduced the follo

bill, which was. referred to the
Committee on the Judiciary and ordered to be printed:

A bill to amend an act entitled “An act to codify, revise, and amend
the laws relating to the judleiary,” approved March 3, 1911.

Be it enacted, efe., That section 263 of the act entitled “An act to
codify, revise, and amend the laws relating to the judiciary,” approved
arch 3, 1911, be, and the same is hereby, amended so as to read as
ollows, and that said act be further amen by inserting after section

266 thereof three new sections, to be numbered, respectively, 266a, 266b,
266¢c, reading as follows:

“ 8Ec, 263. That no injunction, whether Interloentory or-permanent,
in cases other than those described In section 266 of this Htlle, shall be
issued without previous notice and an cpportunity to be heard on behalf
of the parties to be enjoined, which notice, together with a copy of the
bill of complaint or other pleading upon which the application gnr such
injunction will be based, shall be served upon the parties sought to be
enjoined a reasonable time in advance of such application. But if it
shall appear to the satisfaction of the court or fudge that Immediate
and irreparable injury is lkely to ensue to the complainant, and that
the ﬁlvlng of notice of the application or the delay incident thereto
would probably permit the doing of the act sought to be restrained be-
fore notice could be served or hearing had thereon, the court or judge
may, in his discretion, isspe a temgom;{ restraining order without
notice. Every such order :hall be Indorsed with the date and hour of
issuance, shall be forthwlith entered of record, shall define the injury
and state why it is irreparable and why the order was granted without
notice, and shall by its terms expire within such time atfter entry, not to
exceed seven days, as the tourt or judge may fix, unless within the time
80 fixed the order Is extended or renewed for a like period, after notice
to those previously served, if any, and for good cause shown, and the
reasons for such extension shall be entered of record.

‘** BEC. 266a. That no restraining order or interlocutory order of in-
junction shall issue except upon the giving of security by the applicant
in such sum as the court or judge may deem proper, eon&ltioneg upen
the payment of such costs and damages as may be incurred or suffered
by any party who may be found to have been wrongfully enjoined or
restrained thereby.

' Sec. 266b. That every order of Injuncticn or restraining order shall
set forth the reasons for the issuance of the same, shall be specific in
terms, and shall deseribe in reasonable detail, and not by reference to
the bill of complaint or other document, the act or acts sought to be
restrained ; and shall be binding only upon the parties to the suit, thelr
agents, servants, employees, and attorneys, or those In active conecert
with them, and who shall by personal service or otherwise have received
actual notice of the same, -

“ 8pe. 266¢. That no restraining order or injunction shall be granted
by any court of the United States, or a judge or the judges thereof, in
any case between an emploYer and employees, or between employers and
employees, or between employees, or between persons employed and per-
sons seeking employment, involving or growing out of a dispute concern-
ing terms or conditions of employment, unless necessary to prevent ir-
reparable injury to property or to a property right of the party making
the application, for which injury there is no adequate remedy at law,
and such property or property right must be described with particularit
in the agplicatlon, which must be in writing and sworn to by the appli-
cant or by his agent or attorney.

“And no such restraining order or injunetion shall prohibit any per-
son or persons from terminating any relation of employment, or from
ceasing to perform any work or labor, or from recommending, advising,
or persuading others by peaceful means so to do; or from attending at
or near a house or place where any ggrsnn resides or works, or carries
on business, or ha?pens to be for the purpose of peacefully obtaining
or communiecating information, or of peacefully persuading any person
to work or to abstain from working ; or from ceasing to patronize or to
employ any party to such dispute; or from recommending, advising, or
persuading others lg peaceful means so to do; or from paying or giving
to or withholding from any person engaged in such dispute any strike
benefits or other moneys or things of value; or from peaceably assem-
bling at any place in a lawful manner and for lawful purposes; or from
doing any act or thing which might lawfully be done in the absance of
such dispute by any party thereto.”

ACTS OF CONGRESS RELATING TO INJUNCTIONS.

Act of September 24, 1789, “An act to establish the judicial courts
of the United States™;

“8Ec. 14, And be it further enacted, That all the beforementioned
courts of the United States shall have Powcr to issue writs of scire
facias, habeas corpus, and all other writs not specially {!rovlded for
by statute which may be necessary for the exercise of their respective
jurisdictions and agreeable to the princlples and usages of law. And
that either of the justices of the Supreme Court, as well as judges of
the district courts, shall have power to grant writs of habeas corpus
for the purpose of an inquiry info the cause of commitment: Provided,
That writs of habeas corpus shall in no case extend to prisoners in
f;uol. unless where the{ are in custody under or by color of the author-

of the United States, or are committed for trial before some court
0 l:h.e same, or are Eee&@sary to he‘hrought into m’urt to testify. o

“8ec., 16. And be it further enacted, That suita in equity shall not
be sustained in either of the courts of the United States in any case
where plain, adequate, and complete remedy ma¥ be had at law.’

Act of Mareh 2, 1793, “An act in addition to the act entitled ‘An
act to establish judicial courts of the United States'': G

“Q8Ee. 5. And be it further enacted, That writs of ne exeat and of
lngunctlon may be granted by any judge of the Supreme Court in cases
where they might be granted by the supreme or a circunit court; but no
writ of ne exeat shall be granted unless a suit in equity be commenced,
and satisfactory proof shall be made to the court or judge granting the
game that the defendant designs quickly 4o depart from the United
States; nor shall a writ of injunetion be granted to stay proceedings
in any court of a State; mor shall such writ be granted in any case
without reasonable previous notice to the adverse party, or his attor-
ney, of the time and place of moving for the same.”

Act of June 1, 1872, *An act to further the administration of jus-
tice ™ :

“ 8gc. 7. That whenever notice is given of a motion for an injunction
out of a circult or district eourt of the United States, the court or
judge thereof may, if there appear to be danger of irreparable injury
from delay, t an order restraining the act sought to be enjoined
until the decision upon the motion. uch order may be granted with
or without security, in the discretion of the court or judge: Provided,
That no justice of the supreme court shall hear or allow any appli-
cation for an Injunction or restraining order except within the circuit
to which he Is allotted, and in causes pending In the elrcuit to which
he is allotted, or in such cavses at such place outside of the cirenit as
the parties may in writing stipulate, except in causes where such ap-

lication ean not be heard by the circuit judge of the circuit or the
istrict judge of the district.””

Section 7 of the act of June 1, 1872, above quoted, is carried forward
in section 717, section 718, and section 719 of the Revised Statutes
(1873 and 1878), which are as follows :

“Bec. T17. Writs of ne exeat may be granted by a justice of the
supreme court in cases where they might be granted by the supreme
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court, and by ecircnit justice or circuit judge in cases where they
mifht be granted by the circuit conrt of which he is a judge. But no
writ of ne exeat shall be granted unless a suit In equity is commenced
and sntlafactm‘-_ly proof is made to the court or judge gmnﬁneg the same
that the defendant designs tiuickly to depart from the United States.

“8ec. T18. Whenever notice is given of a motion for an injunction
out of a circuit or district court, the court or judge thereof may, if
there appears to be danger of irreparable injury from delay, grant an
order restraining the act sought to be enjoined until the decision upon
the motion; and such order may be granted with or without security
in the diseretion of the court or judge.

“ 8ec. 719. Writs of injunction may be granted by any justice of the
supreme court in cases where they might be gl‘ml{ed by the supreme
court, and by any judge of a circuit court in cases where they might be
granted by such court. But no justice of the supreme court shall hear
or allow any n]i»plication for an Injunction or restraining order in any
cause pending in the eirenit to which he is allotted, elsewhere than
within such eircunit, or at such place outside of the same as the parties
may stipulate in writing, except when it can not be heard by the cirenit
judge of the circult or the district judge of the district. And an in-
iunctlon shall not be issued by a district judge, as one of the judges of

ke clrenit court, in any case where a party has had a reasonable time

to apply to the circuit court for the writ; nor shall any injunction so
issuet? {y a district judge continue longer than to the eircult court
next ensuing, unless so ordered by the circuit court.”

The present law s contalned in the following sections of the Judieial
Code, approved March 3, 1911, and effective January 1, 1912:

“8ec. 120. Where upon a hearing in equity in a district court, or b
a judge thereof In vacation, an injunction shall be granted, contlnuec{
refused, or dissolved by an interlocutory order or decree, or an applica-
tion to dissolve an injunction shall be refused, or an interlocutory order
or decree shall be made appointing a receiver, an appeal may be taken
from such interlocutory order or decree granting, continuing, refusing,
dissolving, or refusing to dissolve an injunetion, or appointing a re-
ceiver, to the circuit court of appeals, notwithstanding an appeal in such
case might, npon final decree under the statutes regnlating the same,
be taken directly to the supreme court: Provided, That the appeal
must be taken within 30 days from the entry of such order or decree,
and it shall take precedence in the appellate court; and the proceedings
in other respects In the court below shall not be stayed unless other-
wise ordered by that court, or the appellate court, or a judge thereof,
during the pendency of such appeal: Provided, however t the court
below may, in its discretion, require as a condition oi the appeal an
additional bond. .

. * & e ® * .

" BEC. 263. Whenever notice is given of a motion for an injunction
out of a district court, the court or judge thereof may, if there appears
to be danger of irreparable injury from delay, grant an order restrain-
ing the act sought to be enjoined until the decision upon the motion ;
and such order may be granted with or without security, in the dis-
cretion of the court or judge.

s ® s * . * *

“ 8EC. 264. Wrlts of injunction may be granted by any justice of the
supreme court in cases where they might be granted by the supreme
court; and by any judge of a district court in cases where they might
be granted by such court. But no justice of the supreme court shall
hear or allow any application for an injunction or restraining order in
any cause pending in the cireuit to which he is allotted elsewhere than
within such ecircuit or at such place outside of the same as the par-
ties may stipulate in writing, except when it can not be heard by the
distriet ju of the district. In case of the absence from the distriet
of the district judge, or of his disability, any circuit judge of the eir-
cuit in which the district is sitnated may grant an injunction or re-
stmlnjnf order in any case pending in the district court where the
same might be granted by the district judge.

- - - - - & -

“8gc. 266. No interlocutory injunction suspending or restraining the
enforcement, operation, or execution of any statute of a State by re-
straining the action of any officer of such State in the enforcement or
execution of such statute shall be issued or granted by any justice of
the supreme court, or by any district court of the United States, or by
any judge thercof, or by any circuit judge acting as district jud%e.
upon the ground of the unconstitutionallty of such statute, unless the
application for the same shall be presented to a Justice of the Supreme
Court of the United States, or to a circuit or district judge, and shall
be heard and determined by three judges, of whom at least one shall
be a justice of the supreme court or a circuit judge, and the other two
may either circuit or district judges, and unless a majority of said
three judges shall concur in granting such application. Whenever such
application as aforesald is presented to a justice of the supreme court
or to a judge he shall immediately call to his assistance to hear and
determine the application, two other jugig'es: Provided, however, That
one of such three judges shall be a justice of the supreme court or a
circuit jndge. Said appl!catlon shall not be heard or determined
before at least five da notice of the hea has been given to the
governor and to the attorney ‘gencml of the State, and to such other
persons as may be defendants in the suit: Provided, That if of opinion
that irreparable loss or damage would result to the mmg!&inant unless a
temporary restraining order is granted, any justice of the supreme court
or any cireuit or district judge may grant such temporary restrainin
order at any time before such hearing and determination of the apﬂ.ﬁ
eation for an interlocutory injunction, but such temporary restraining
order shall remain in force only until the hearing and determination of
the application for an interlocutory injunction upon notice as aforesald.
The hearing upon such application for an interlocutory injunction shall
be given precedence and shall be in every way expedited and be as-
gigned for a hearing at the earliest practicable day after the expiration
of the notice hereinbefore provided for. An appeal may be taken direct
to the Supreme Court of the United States from the order ting or
denying, after notice and hearing, an Interlocutory injunetion in such
case.” -

[House Report No. 612, part 2, Sixty-second Congress, second session.]
REGULATION OF INJUNCTIONS.

Mr. Moox of Pennsylvania, from the Committee on the Judiciary,
sﬁub%tt;eéiﬁstsha following as the views of the minority, to accompany

The undersigned members of the Judiciary Committee, to whom was
referred the bill (H. R, 23635) to amend an act entitled “An act to
codify, revise, and amend the laws rela to the juﬁicimz." ete.,
which bill has been reported favorably, beg leave to submit herewith
their yviews in opposition to the enactment of said measure,
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The first section of the bill is intended as a substitute for the exist-
ing law on the subject of Injunctions as found in section 263 of the
Judicial Code, and the subsequent sections are intended to be supple-
mentary to section 266 of the code. X

According to the report of the majority of this committee, this bill
intends to correct “the too ready issuance of Injunctions, or the issu-
ance without proper precautions or safeguards.” If the report s
{!mdlcatcd upon the * too ready issnance of injunctions,” it is singular

hat it does not disclose a single case upon which the opinion of the

majority conld be founded. We are well aware of the charges iterated
and reiterated before con, fonal committees alleging abuses in the
issuance of injunctions. Ve have not found any more evidence to sup-

rt them in the ]inst than we now find in the report of the committee,
We thoroughly believe, with the Supreme Court of the United States,
“that no injunction ought to be granted except in a case reasonably
free from doubt. e think such rule Is and will be followed by all the
judges of the Federal courts.”

The minority members have at all times been willing to assent to a
rational proposal to further safezuard the issnance of injunections
ngainst even the possibility of abuse, and have introduced a bill for
that purpose; but we can not consent to proposals which would operate
to deprive the writ of hailf its efficiency in all cases and to determine
its applieation in many instances by the character of the parties to the
controversy rather than the nature of the wrong which is to be reme-
died. We think, furthermore, that the majority report is founded upon
a misconception of the course of judicial decision respecting statutes
regulating the issuance of injunctions, and that the legislation proposed
is impracticable, invalid, in the interests of a class rather than of the
community, and proposes standards of legality without parallel or
precedent in our legislation.

To make our Qosltinn clearer, we consider the bill in the order pur-
sued in Report No. 612:

{

Preliminary to a  discussion of the bill, the majority gives an his-
torical résumé of legislation resmctin%jsnotice in injunction cases.
%Ve Dbelleve essential elements of that tory have not received the
consideration deserved from the majority, and we must disagree with
them respecting conclusions drawn from both the legislation and judi-
cial decisions of the past respecting that legislation.

On the 2d of March, 1793, was enacted legislation of which the
[ollowing was a part:

“ Nor shall any writ of injunction issue in any case without reasdn-
able previons notice to the adverse party or his attorney of the time
and place of moving the same.” (Ch. 22, vol. 1, U. 8. Stat. L., p. 534.)

The majority concludes :

“The will of Congress as thus expressed was completely thwarted
and the statute nullified by the peculiar construction placed upon it
by the courts.”

It a Pears to us the majority and not the courts, have misconstrued
the will of Congress. They overlook, as the court did not, the dis-
tinction described in all authoritative textbooks, familiar to every
lawyer and pointed out with striking distinctness by the courts, bé-
tween restraining orders intended to preserve the status quo to é)ro-
tect the subject matter of litigation and the preliminary and final
injunctions which are issued, if at all, after hearing upon the apglicu-
tion for the equitable remedy. That the statute in c{;uestion should
not be construed to prevent the issuance of restraining orders was
natural and inevitable. It was a practice recognized by the English
chancery from time immemorial. he early English textbooks epeak
of it as well understood and essential, as, for instance, Eden on
Injunctions, 1821; Adams Equity, 1845.

Had the court construed the act of Congress to forbid the preserva-
tion of the subject matter of Iltg&ation until the respective rights ol
the litizants could be adjudieat it would have obviously glven a
construction against the very essentials of justice. Indeed, the majority
recognizes and admits this by its own proposal, for while it criticizes
the construction which permits the uance of restraining orders
without notice under special circumstances it provides in section 263
of its own Dbill for the doing of the very thing which it criticizes the
courts for having done.

We call attention to the En?-lish practice, because it was early held
respecting the judicial Bower of the courts of the Union in equity that:

“The usages of the high court of chancery in land whenever the
E;:rlsdictmn is exercised govern the proeeedings. This may be said to

the common law of chancery, and since the organization of the Gov-
ernment it has been observed.”” (Penn. v. Wheeling, ete., Bridge Co.,
13 How., 563; Meade v. Beale, 1 Campbell's Reports, 339, C. C. M. D,
Tawney, 1850 ; Loring et al. v. Marsh, 2 C1£Eord]?: Reports, 469.)

Thus, the courts did not “get around” the statute, as s suggested
by the majority, but construed it in accordance with an immemorial
fsl;nctiee of English jurisprudence which recognized the necessity of

uing restraining orders under special circumstances that the court
might preserve the status quo, protect the subject matter of litiga-
tion, and preserve from destruction that upon which it was to pass
judgment.

The report implies that the case of ‘New York ». Connecticut (4
Dall,, 1) uphbeld a construction which forbade the issuance of even
restraining orders without notice. That issue is not presented in that
case, decided in 1709. The practice was first recognized four years be-
fore in the case of Schermerhorn v. L'Espenasse (2 Dall, 360). In
this case the defendants, merchants of Amsterdam, had executed to the
complainant power of attorney to receive for his own use the interest
due on $180.,000 of certificates of the United States, bearing interest
at 6 per cent from the 1st of January, 1788, to the 31st of cember,
1790, amounting to $32,400. Notwithstanding this assignmenf, the
defendants, on the 16th of June, 1792, received certificates for the
interest and funded the amount at 3 per cent in thelr own names. The
bill prayed rellef according to the equity of the case and a restraining
order to prevent the defendants from transferring the stoek or receiv-
ing the principal or interest. On the bill exhibited of the power of
attorney and affidavits to the effect that the stock was registered in
the name of the defendants on the books of the Treasurer the restrain- -
ing order was granted. No subpena was served untll Mr. Lewis, on be-
half of the defendants, moved for a rule to show cause why the injune-
tion ghould not be dissolved. The motion was An examination
of the record discloses that Mr. Lewis, counsel for the defendants, sup-
ported his motion for dissolution on two grounds:

“ That the injunction was Issued Irregularly, as there was no affidavit
made of the truth of the allegations contained in the bill."”

In supporting this he said:

“He did not object because the Infunetion was issited before a sub-
pena was served, as there were various cases in which justice could
not otherwise be obtained.”

.
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This proceeding was had two years after the l]:a of the statute
of 1793 before a justice of the Supreme Court who had been a Member
of the Congress which had enacted the statute; the hearing was held
in a building adjolning that in which the act was passed and in the
same district where the Congress was sitting. It demonstrates as no
other case can the well-recognized equity practice in relation to tempo-
rary restraining orders, and shows the construction f}:»hh‘:en:l upon the
statute by the profession and the court. * In the meantime the practice
of issuing restraining orders without notice under special circumstances
of necessity was approved through the exercise of the power by the
highest authority, including various justices of the circuit and district
courts and Chief Justice Marshall (who is observed to issue an ex parte
restraining order to prevent moneys alleged to have been improperly
allowed by an administrator from being taken out of the coun r%l.
{Green et al. v. llanberlar's Executors, 2 Brockenbrough’s Reports, 404,
Nov., 18308 ; Love v. Fendall's Trustees, 1 Cranch C. C., 34; Marsh et al.,
v. Bennett, 5 McLean, 117 ; Crane v. McCoy, 1 Bond's Reports, 422;
Mowrey v. Indianapolls & €. R. Co., 17 Fed. Cas., 930.)

Too much space would be taken by the enumeration of cases of this
character, and those cited are merely offered as examples.

Finally, during the debate upon the act of 1872, now section 263 of
the Judicial Code, we find two of the most distinguished lawyers of
the Senate expressing the recognized practice as follows:

“Mr, CArPENTER. I understand if any judge having the jurisdiction
by law to grant an injunction has presented to him a bill in equity,
fortified with proofs which entitle the party by the acknowledged and
usnal practice of a court of equity to have an injunction, the judge
has no discretion to deny It. .

“ Mr. FRELINGHUYSEN. 1 think that elementary provision of the law
even I may have Leen presumed to have heard and known of.

“ Mr. CarrENTER, Therefore I was astonished to hear the Senator
deny it.

“ }g;‘ FRELINGHUYSEN. I did not deny it.” (40 Congressional Globe,

, =402

2 Thus we find the practice respecting restraining orders ‘recognized
by Congress, by the courts, and the profession throughout the history
of our Government and Its necessity appreciated by the majority fro
ita Incorporation in this bill. Indeed, we believe the right to issue a
restraining crder upon a proper showing of its necesailf to protect a
right of a pecuniary nature against irreparable damage Is an essentlal
part of the judicial [)ower in equity. If a suitor over whom a court has,
i)urlsdicrion by a bill in that court discloses a state of facts where
rreparable harm is threatened and where, If notice were given, irre-
parable damage would be done before hearing could be had or decree
entered, were deprived by the legislature of the right to such a retnedg.
we believe it would be equivalent to a legislative determination in ad-
vance that under no circumstances can a eA:r!lentltf disclose a threatened
irreparable injury without adeguate remedy at law demanding immedi-
ate equitable ‘infervention. If the Congress undertakes arbitrarily to
determine in advance what a suitor would otherwise be entitled to as
due process of law in a court of equity, we believe he would be de-
prived of a guaranteed constitutional right.

The first section of the bill, with one material exception, Is almost
an exact copy of a bill introduced in the Sixty-first Congress, known
as the Moon bill. This bill was reintroduoced in the present Con%ress,
and was supported by the entire Republican membership of the Judi-
clary Committee,

The exeention referred to has reference to the provision for the
expiration of a restraining order granted by the court without notice.
The Moon bill provided that the order should expire “ within such
time after service is made or notice given, which shall be made or
given as speedily as I%nsslble. not to exceed seven days, as the judge
or court shall fix." e propoged bill provides that * it shall expire at
such time after entry as the court or judge shall fix, not to exceed
seven days' ete.

A restraining order is of no effect until served, and under such a
provision it would be only necessary for those having knowledge of
the agglieatlan to avold service for seven days after the issuance of
the order to defeat its purpose. We can conceive cirenmstances in
which a few who might be served would notify other defendants to
avold it and on failure to make the order effective by service within
seven days it would be necessarf to give notice to all previously served
before an extension of further time could be had. We can conceive of
no more certain method of depriving a suitor of essential equitable pro-
teetion. Many judicial districts of our country administer justice over
vast areas In which the material circumstances of life must be taken
into consideration. The proposal of this section is eral. It applies
to all forms of litigation, and in view of the physical as well as the
personal difficulties attending the service of restraining orders under
some circumstances we can not but belleve that not only would many
individual suitors suffer grievous injury, but we can from our publie
service and Brofesslonal experience concelve many circumstances in
which the public interest would be seriously jeopardized. All of these
difficultiea would be overcome If the restraining order should date from
the time of service instead of the time of its entry.

IL

Section 266A provides that no restraining or interlocutory order shall
issue except upon the giving of security against cost or damage.

Under the present practice this is within the discretion of the court,
and while we should not be disposed to disagree with such a sé:(fgestton.
we must again note that no reason is given for the suggested change
which implies a failure upon the part of the courts to properly exercise
this discretion. No evidence to this effect has been at any time sub-
mitted to the committee, nor do the majority offer any evidence to that
effect as a reason for their action.

III.

Section 266B re%nlres every restraining order or every Injunctive
order “to set forth the reasons for the issmance of the same to be
specific in terms and describe in reasonable detall, and not by reference
to the bill of mmPinint or other document the act or acts sought to be
restrained " ; it binds only the parties to the suit, * their agents, serv-
ants, employees, and attorneys or those in active concert with them
and who shall by personsl services or otherwise have received actual
notice of the same.” This section is of general aPp!icat!on. In support
of this Prcvlshn the majority point ont that it is to be a safeguard

inst * dragnet or Dlanket injunctions,” by which parties may be pun-
ished for contempt after “ only constructive notice, equivalent in most
cases to none at all.” .

Again, the majority asserts conditions as a basis for proposed legis-
lation which are both unproven and unprovable. Nothing is clearer
in the field of jurisprudence than the uirement that a respondent on
a contempt charge must have actual notice of the existence of an order
which he is accused of violating and that the order must have been

L

unmistakably brought to his attention. (Bessette v, Conkey, 104
U. 8.) All the Debbs cases, both in the circuit and distriet courts and
on appeal, actually confirm this statement. The majority offer in
proof of the necessity of their &mpos&l merely an implicatlion un-
warrantedly reflecting upon the judiciary and without supporting proof
of any character.

They have, moreover, properly provided in section 266 that every
restraining order issued shall be accompanied by an entry stating the
reasons for its issuance. It would be a useless waste of time to again
set forth the reasons for the issuance of the order in the order Itself,
as is required by section 266B. Complaints are heard on every side
against cumbersome and delaying procedure. This proposal multiplies
the delays, difficulties, and Inconveniences of procedure indefinitely.
It requires every order to be a history, to repeat in irrelevant and
cumbersome detail all the preliminary pleadings, and instead of en-
lightening the parties against whom it was issued the form suggested
and the procedure prescribed would increasé his confusion and doubt.

The majority point out that there is “ no Federal statute to govern
either the matter of making or form and contents of orders in injunc-
tions,” thereby inferring that this entire matter is left to the dis-
cretion or judgment of the ii(udﬁe granting the injunction. In this state-
ment they entirely overlook the rules in e ult{ of the Supreme Court
of the United States binding upon all inferior Federal courts, preserib-
ing with great minuteness .and changed from time to time in accord-
ance with the teaching of experience the forms of injunctive orders
and forbidding the ceaseless repetition in decrees and orders of the
contents of bills of complaint.

The effect of section 266B is to abolish the many rules in equity of
the Bupreme Court in conflict with it, representing the professional
experience of a century, and amended from time to time to shorten
procedure, inerease the convenience, and protect the rights of litigants
in the courts of the United States. The majority says section 266
does not change the best practice with respect to orders, but imposes
the duty upon the courts in mandatory form to conform to correct rules
as already established by judiclal precedent. We respectfully submit
that the equity rules of the Supreme Court express correct judicial

recedents and that the majority have apparently overlooked Lhis
mportant fact.

he bill as reported wonld withdraw the application of the restrain-
ing order from parties not named in it and not in agreement with the
gartles named who may on their own initiative undertake its violation.
uch cases are not uncommon. If the majority intend to exempt such
violations of the order, they have created an unusual and remarkably
Friﬁ]eged class of lawbreakers: if not, we are unable to discern the
ntention expressed in the limitation *in active concert with them.”
IV.

The two paragraphs of section 266C must be read in connection with
each other or their purpose and meaning are lost. The first paragraph
provides that mo judge or court of the United States shall Issue nns
restraining order or injunction ‘‘in any case between an employer an
employees, or between employers and em*}!o_rees. or between persons
employed and persons seeking employment, involving or growing out
of a pute concerning the terms or condltions of employment, unless
necessary to lprevent irreparable lujugg to property or to a property
right,”” ete. 1f this section is intended to withdraw civil rights from
equitable protection in this class of cases, we must disapprove it as
an evident effort to deny such protection as is given to civil rights in
all other classes of cases, since it is axiomatie that it is the office né
equity to protect by injunetion, under proper circumstances, civil an
even personal as well as property rights. We object to the implication
contained in emphasizing controversies between em;lo)'ers and em-
ployees, or between employees or persons employed and seeking em})loy-
ment, and if the majority intends by this to indicate that such righta
are to have less or different protection from the same rights when
involving controversies of another kind we must emphatically disagree
with the prlncl{)ie impiied, for in this country remedles are to be
predicated at all times upon the character of the rights which are
threatened, and not upon the class or nature of the persons involved
in the controversy.

We do not comment upon the man
bers of the majority in support of their views upon equity pleadings
in this connection. We quite agree with the correctness of such
decigions. but we draw from them ?ulte a different conclusion from
that implied by the mjoritg. We think they prove what the majority
evidently adduces them to disprove. To us they are evidence that the
E:I.eadin required with such particularity in the special class of cases

volved in section 266C are uired generally in all applications for
equitable intervention. The majority are thus seen to be offering as
proof of the need of special legislation for pleadings in a particular
class of cases the fact that the courts have substantially required such
conditions and pleadings in all classes of cases of which the kind
enumerated are a part.

The second paragraph of section 266C contains to our miag the
most viclous proposal of the whole bill. It enumerates certain #pecific
acts and provides that no restraining order or injunction shall prohibit
the doing of them. Most of the acts thus recited are in themselves
not amenable to the injunetion process under existing law and practice.
No court does or would enjoin them, but to declare by law that these
acts should under no circumstances be restrained, we do not hesitate
to say is a proposal without precedent in the legislative history of
this country. No legislature has ever proposed that any act however
innocent itself should be sanctified irrespective of the motive or pur-

ose of the actor. * No conduct,” says Mr. Justice [Holmes in Aiken v.
?Visconsin (195 U. 8, 194), “has such an absolute g‘ri\rllege as to
justify all possible schemes of which it may be a part. he most inno-
cent and constltutionnllf protected of acts or omisslons may be made
a step in a ecriminal plot, and if it is a step in a plot, neither its
innocence nor the Constitution is sufficient to prevent the punishment
of the plot by law."

The majority have quoted various decisions In which particular acts
under the pleadings presented fo the court were held lawful and their

rohibition denied. ‘Fhe same acts under other circumstances have been

eld unlawful and enjoined by the very courts, and in the course of
the very decislons which the majority cltes. Thus, in Arthur ». Oakes
(63 Fed. Rep., 310), Mr. Justice Harlan is guoted to sustain the propo-
sition that no man san by injunction be reouired to perform personal
service for another, and in that decision Jvstice Harlan eliminated from
the injunetion the words *“and from so quitting the service of the said
recelvers with or without notice as to cripple the property or prevent
or hinder the operation of sald railroad.” The majority must observe,
however, that Mr. Justice Harlan likewise held, * But different consid-
erations must control in respeet to the words In the same paragraph
of the writs of injunction, and from combining and conspiring to quit

cases eited by the learned mem-
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with or without notice the service of said receivers with the object and
intention of crl}?ling the property in thelr custody or embarrassing the
operation of said rallrond.”” Thus, the same act of quitting is lawful
under one set of eircumstances and unlawful under another, because the
concerted action in the first instance, in the opinion of Mr. Justice
Harlan, “is a very different matter from a combination and conspiracy
among empios'ees with the object and intent, not sim}le of quittin;
the service of the receivers because of the reduction of wages, but ol
crlnEIlngl}he élmperty in their hands and embarrassing the operation
of the railroad"

The majority undertakes to tprescrlhe a set rule forbidding under any
clreumstances the enjoining of certain acts which may or may not be
actuated by a malicious motive or be done for the purpose of working
an unlawful ln}ury or interfering with constitutional rights of employer
or employes. In the same opinion Mr. Justice Harlan points ouﬁ the
impossibility of preseribing a set rule of this character and says, * The
authorities ‘all agree that a court of equity should not hesitate to use
its power when the circumstances of the particular case in hand re-
quire it to be done in order to ;}rotect rights of property against
irreparable damage by wrongdoers. It is as Justice Story sald, ‘ because
of the varying circumstances of cases that courts of equity constantly
decline to {s.y down any rule which shall limit their power and discre-
tion as to the purticular cases in which such injunction shall be firanted
or withheld,”” and the authority proceeds, * there is wisdom in this
course, for it Is impossible to foresee all the exigencles of soclety which
may require their aid and assistance to protect rights or redress wrongs.
The juriséiction of these courts thus operating by special injunction
is manifestly indispensable for the Hurposes of social justice in a great
variety of cases and therefore should be fostered and upheld by a steady
confidence,” (Story, Equity Jurisprudence, sec. 9598 ; Arthur v. Oakes,
63 Fed. Rep., 328.)

Among the acts which the second lparagnph of section 266C declares
shall not be restrained is to prohibit any person or persomns to termi-
nate any relation of employment, or from ceasing to Eerform any work
or labor or from recommending or persuading others by peaceful means
so to do; of peacefully persuading any person to work or to abstain
from working, or from ceasing to patronize or employ any party to
such dispute or from recommending, advising, or persuading others by
peaceful means so to do, ete.

While many of these acts are in themselves entirely harmless and
would never be enjoined by any court, yet under certain circumstances
the same acts might become a weapon of lawless and destructive indus-
trial warfare demsnding the protection of the courts, this section would
prevent the issuance of the injunction in the Debs case (In re Debs,
158 1. 8., 564): it would prevent the issuanece of the injunction in
Toledo & Ann Arbor v. Pennsylvania Co. (54 Fed., 730) ; it would pre-
vent the issuance of agg injunction to restrain either workmen or em-
gioyers who were the objects of the most vicious form of boycott that

as been passed upon by the courts or can be devised by the ingenuity
of boycotters. It changes the remedies by which the Sherman Act may
be enforced, inasmuch as If any of these acts enumerated in section
266C were the means empioyed to enforce the restraint of trade or to
damage the interstate business of any individual or corporation no In-
junction could be obtained either by a private individual or by the
Government against such aets.

In the Debs case a combination sought to paralyze the railroads of
the United States and prevent the carrying of the mail until the rail-
road companies would agree not to haul Puollman cars because of a
controversy between the Pullman Co. and certain of its employees, who
were not in the nmgloy nor in any way related to the railroad com-
panies. It is trne there were acts of violence, but the general scheme
was one of persnading all employees of the railroad companies to ?ult
until the demands of the boycotters and strikers had gcen comtp fed
with. In the Toledo & Ann Arbor case the famons rule 12 of the
brotherhood provided that none of its members should handle the cars
of any carrier with which members of the brotherhood were in a dis-
pute. In that case the brotherhood emplogees of the Pennsylvania
refused to handle cars of the Toledo & Ann Arbor because of a dispute
between that road and some of the brotherhood, and they threatened
to quit the service of the Pennsylvania road unless it agreed to vlolate
the provisions of the interstate-commerce act hf not affording equal
facilities to the ecars of another road. No violence was threatened.
The brotherhood merely undertook to * peacefully persuade " the Penn-
sylvania Co. not to handle the cars of the other road under a threat
of leaving their service—a thing which they had a perfect right to do
to better their own condition, but not for the purpose of compelling
the Pennsylvania Raiiroad Co. to violate the law.

"l‘he majority report quotes at length from the case of Dickett w.
Walsh (192 Mass,, 572), “and regret the necessity of limiting the
uotations, because the whole opinion could be studied with profit.”

e agree with the majority that the whole opinion could have been
studied with profit, since It condemns forms of * peaceful persnasion”
from which the majority would withdraw equitable intervention.
Speaking of the case before it, it says: * It is a refusal to work for A,
with whom the strikers have no dispute, because A works for B, with
whom the strikers bave a dispute, for the purpose of forcing A to
force B to yield to the strikers’ demands, * * * It is a combina-
tion by the union to obtain a decision in their favor by foreing other
persong who have no interest in the dispute to force the employer to
decide the dispute in thelr favor. Such a strike is an interference with
the right of the plaintifis to pursue their calling as they think best.
In our opinion organized iabor’s right to coercion or compulsion is
limited to strikes against the persons with whom the person has a
trade dispute; or, to put it in another way, we are of the opinion that
a strike against A, with whom the strikers have no trade dispute, to
compel A to force B fo the strikers’ demands is unjustifiable inter-
ference with the right of A to carry on his calling as he thinks best.
Only two cases to the contrary have come to our attention, namely,
Bohm Manufacturing Co. v. Hollis (54 Minn., 223) and Jeans Clothing
Co. v. Watson (168 Mo., 133).”

This case which the majority believe could be “studied with profit
is squarely against the proposal of their bill, and the two cases alluded
to as being the only ones kmown to the court contrary to such view,
for both have bLeen overruled. Bohm Manufacturing Co. {54 Minn.,
223) was overruled in Gray ov. I«h.ullrillm:'}l Trades Council (91 Minn.,
171). The second case is alluded to by the majority of the committee
in sup{grt of its contentions, and the majoritly declare the logic of the
court that case “appears unanswerable.” This * unanswerable”
logic was overruled by the Sugremu Court of Missouri in Lohse Patent
Door Co. v. Fuel (215 Mo., 421).

The msjorlg report also quotes in suplwrt of their contention from
Vagelahm v. Gunter (167 Mass., 92), say rég “ Justice Holmes, now of
the Supreme Court of the United States, delivered the opinion.” The

opinion was delivered by Mr. Justice Allen and is squarely against the

contention of the majority, Mr. Justice Holmes having delivered a
dissenting opinion, in which he stood alone. The majority have been
driven to the necessity of quoting from other dissenting opinions in
support of their opposition, and to these we do not deem it necessary to
give attentlon. -

It is said by the majority that no question of constitutionality is In-
volved. We submit that if the measure is to be construed, as it evl-
dently is, to prevent the application of Injunctive relief to certain acts
in disputes between emgloyer and employee which may be part of a
scheme or plan to work irreparable injury, which acts counld be en-
joined in any other department of litigation, it is obvlous that the
Sarties affected would be denied the equal protection of the law and

ue ﬂroeess of law, coming well within the rule laid down in Connelly

v. The Union Sewer Pipe 'Co. (184 T. 8., 540) ; Goldberg v. Stable-
men's Union (149 Cal., 429); Pierce v. Stablemen's Union (156 Cal,
70) ; and Niagara Fire Insurance Co. v. Cornell (110 Fed., 81G).

We do not consider the English act of 1906, which is guoted by the
majority as a precedent for some of its proposals. There is no paraliel
whatever between the conditions at which the English aet is almed and
the fundamental restrictions of the organic law of this ecountry having
no similitude in the constitution of the British Impire. The peculiar
privileges conferred upon trades-unioms by the English act of 100G are
accompanied by disabilities and criminal provisions of so drastic a
nature that if they were offered as any part of the legislation of this
country we should deem it our duty to oppose them in the intersst of
all workingmen.

We agree with the majority that * liberty and more of It Is safe in
the hands of the workingmen of the conntry.” We are convinced of the
merit and truth of that contention. We not, however, believe that
liberty is advanced in the person of any citizen by stripping him of
remedial protection through processes which have received the dellb-
erate and mature approval of the English-speaking race during all the
centurles of Its history. We can not believe that the due protection of
person and property under constitutional guaranties and by remedies
tested by time is “an im ent to progress,” or that the destruction
of the essential remedies by which person and property receive protec-
tion is * a great social advanee.” We believe with the President of the
United States, In a famous statement made by him many years since
to the American Bar Association, * It will not be surprising if the storm
of abuse heaped upon the Federal courts and the political strengih of
Federal groups, whos¢ plans of social reforms hayve met obstructions in
these tribunals, shall lead to serious efforts, through legislation, to cut
down the}‘;ijur]sdlcﬂon and cripple their efficiency. If this comes, then
the responsibility for its effects, whether good or bad, must be not only
with those who urge the change, but also with those who do not strive
‘io grfs)!st its coming,” (Address to American Bar Assoclation at Detroit,

e
Joux A. STERLING.
R. 0. Mooxy.
Epwix_ W. HicGINS.
PAvL HOWLAND.
' Fraxg M. NYE.
Fraxcis H. Dopps.

Mr. CLAYTON. Mr. Speaker, as I have only one more speech
and have only nine and one-half minutes remaining, [ am going
to reserve that for my good friend from Arkansas [Mr. I'royn]
after the expiration of the time of the gentleman from Illinols
[Mr. STERLING].

The SPEAKER pro tempore. The gentleman from Illinois
has 47 minufes remaining. .

Mr. STERLING. Mr. Speaker, I have listened with a great
deal of inferest to all that has been said on this bill. Gentle-
men on that side of the House have devoted the entire time
allotted to them to the discussion of that part of the bill which
is confained in the substitute. Gentlemen should understand
that the bill which is offered by the minority as a substitute is
contained almost verbatim, with a single excepton, in the first
paragraph of the bill that is offered by the majority. I submit
to you, gentlemen, that every argument used on that side of
the House has been in favor of that provision of 'the bill for
which the minority stands and which they have presented to the
House in the substitute bill. And they have made a splendid
defense of that part of the bill. They have confined their time
" and their talk to a discussion of the bill about which there is no
controversy. But in the beginning I want to take issue with the
gentleman from Iowa [Mr. TowxERr], when he says that Repub-
lican Presidents have, in messages and in public utterances, in-
dorsed the legislation proposed by the majority. In no message
sent to Congress by any Republican President, and, so far as I
know, in no public utterance, has any Republican President ever
indorsed the provisions contained in the majority bill, excepting
the provisions contained in the first seetion.

I agree wth the gentleman from Alabama [Mr. CLayTox] and
the gentleman from West Virginia [Mr. Davis] that the provi-
sion in this bill providing that no temporary restraining order
shall be issued without notice, except in cases where delay
would result in irreparable injury to property or property
rights, is a wise provision and ought fo be placed upon the stat-
ute books. There is no controversy with the gentlemen on that
side of the House with reference to the question as to a short
time for final hearing when injunctions have Dbeen issued. It is
purely a Republican proposition.

As the gentleman from West Virginia [Mr. Davis] stated, I
did infroduce into this House four years ago a bill providing
for those very things. President Roosevelt and President Taft
in almost every message they have sent to Congress have urged
upon Congress the wisdom of making clear and explicit the
provisions of law relating to notice and to early trial, and that
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is the proposition which we offer to this House in the substitute
bill.

None of the gentlemen on that side of the House have
undertaken to defend the last two paragraphs of this bill
No one, except the gentleman from Pennsylvania [Mr. WiLsoN]
has even tried to justify that part of the bill. The gentleman
from West Virginia [Mr. Davis] and the gentleman from
Alabama [Mr. Crayron] said nothing in favor of those pro-
visions of the bill, and which, I submit to you, in spite of what
those gentlemen have said, constitute a radical change in the
law of the land.

Mr. DAVIS of West Virginia. The gentleman refers to the

* fact that “the gentleman from West Virginia” said nothing
in justification of the last section of the bill. The gentleman,
of course, will be fair enough to admit that the gentleman’s
time expired just as he began to discuss that section?

Mr. STERLING. I think that is true, Mr. Speaker, but the
gentleman had 30 minutes, and he devoted the 30 minutes to
defending the provisions of the bill about which there is no
controversy and on which everybody, so far as I know, agree.
He did it extremely well, foo. So well that I shall say but little
in regard to the substitute bill, which is the same as that part
of the majority bill which gentiemen have so ably supported by
their argumént. It seems to me if he had any defense to make
of the provisions of the bill that are in controversy he would
have devoted at least a part of his time to that defense.

Mr, DAVIS of West Virginia. Will the gentleman permit an
interruption? -

Mr. STERLING. Yes, sir.

Mr. DAVIS of West Virginia. I take for granted that the
gentleman heard the speech made by his colleague, the gentle-
man from Pennsylvania [Mr. MooxN].

Mr. STERLING. I did, every word of it.

Mr. DAVIS of West Virginia. Did he gather from that
speech of his colleague, the gentleman from Pennsylvania [Mr.
Moox] was not attacking the first three sections of the bill, and
they were not controverted by him?

Mr, STERLING. I dislike to take any of my time to reply
to that question, but the gentleman from Pennsylvania said one
thing with reference to the first section of their bill, and that
is the exception that I noted. The gentleman from Pennsylvania
spoke of the fact that the provision of the bill offered by the
majority provided the seven days should begin to run at the
time the entry was made, and the gentleman from Pennsylvania
insisted that the seven days should begin to run from the time
service is had. That is the criticism he offered on that bill.

Now, it is well to know, gentlemen, what the law Is in this
country before we undertake to determine whether this bill
changes it or whether it ought to be changed. And I propose
to read from a decision of one of the courts of the United States
what I believe to be a clear, explicit statement of the law and
of all the law on this question that is involved in the last two
paragraphs of this bill

Mr. Speaker, I read from the case of the Union Pacific Rail-
road Co. v. Ruef. The decision is rendered by Judge McPher-
son in the district of Nebraska, and it is contained in volume
120 of the Federal Reporter. I read, beginning on page 113.
I do not read it because it is the decision of Judge McPherson,
but I read it because it is the law as it has been enunciated by
the Federal judges almost universally, and he states it so
clearly and in such excellent Ianguage, that I read from this
decision rather than go through the numerous other decisions
that cover the same point in substantially the same language.

The judge says:

1 believe, and that without a doubt, that, in so far as propositions are
involved In this case, the iaw |s as L

(1) The defendants acted within right when they went out on
a strike. Whether with good cause, or without any cause or reason,
they had the right to quit work for the Union Pacific Rallroad Co.,
and their reasons for quitting work were reasons they need not give to
anyone. And that they all went out in a body, by agreement or Ehrfa
concerted arrangement, does not militate against them or affect
case in any wng.

(2) Such rights are reciproeal, and the eompany had the right to
discharge any or all of the defendants, with or without cause, and it
can not be inquired into as to what the cause was.

(3) It is immaterial whether the defendants are not now in the
gervice of the eompany because of a strike or a lockout.

(4) The defendants have the t to combine and work tt:%'eﬂ:ler in
whatsoever wag they believe will ease their earnings, shorten their
hours, lessen their labor, or better their condition, and it s for them,
and them only, to say whether they will work by the day or by plece-
work. All such is part of their liberty. And they can so concgnﬁe as
individuals, or as orﬁanlmtlons. or as unions.

5) And the right is also reciprocal. The rallroad company has the
rlgg:lt to have its work done by the premium or plece s m, without
molestation or interference by defendants or others. is is liberty
{3’&1“1 cot:{;tmny. and the company alone has the right to determine as

at matter.

{6) When the defendants went on a strike, or when put out on a
lockout, their relations with the company were at an end; they were
no longer employees of the company; and the places they once occu-

pied in the shops were no longer their places, and never can be aga
excepting by mutual agreement between the defendants and the m&

pany.

{;) No one of the defendants can be compelled by any law or by
any order of any court to again work for the company on any terms
or under any conditions.

(8) The company can not be compelled to employ again any of de-
fendants or any other person, by any law or by any order of any court
on any terms or under any conditions.

(9) Eachi‘ all, and every of the foregoing matters between the com-

guy and the defendants are &recisely the same, whether applied to
l% fgm or to the defendants,
laces

he comg::g has the right to employ others to take the

once filled by de ants; and in employing others the defendants are
not to be consulted, and it is of no lawful concern to them, and the
can make no lawful complaint by reason thereof. And it makes no difx
ference whether such new employees are citizens of Omaha or of some
other city or State. A citizen of Chicago, or from any State in the
Union, has the same rights as to work in Omaha as has a citizen of

Omaha.

(11) Defendants have the right to argne or disenss with the new
employees the question whether the new employees should work for the
company. They have the right to persuade them if they ean. But in

resenting the matter they have no right to use force or violence. They

ave no t to terrorize or intimidate the new employees. The new
emplofees ave the right to come and go as they please, without fear
or molestation, and without belng compelled to disenss this or any other
question, and without being guarded or picketed; and persistent and
contilnued and objectionable persunasion by numbers is of itself intimi-
dating and not allowable.

12) Picketing in proximity to the shops or elsewhere on the streets
of the city, if, in fact, it annoys or intimidates the new employees, is
not allowable. The streets are for public use, and the new employee
has the same right, neither more nor less, to go back and forth; freely
and without molestation and without being harassed by so-called argu=
ments, and without belnﬁ picketed, as has a defendant or other person,
In short, the rights of all parties are one and the same.

Now, gentlemen, that is the law in the United States.
Who would change it? Is there anyone who will say that
that law does not extend to every man equal rights, equal
privileges, and equal opportunities? It is based on that princi-
ple, fundamental to our American institutions, that all men are
equal before the law. He who would change its provisions must
justify by good and sufficient reasons if he hopes for the ap-
proval of the Ameriean people.

Some gentlemen on that side urge that this bill makes no
changes in the law as now administered. Indeed, the majority
report from the Committee on the Judiciary suggests that it
makes no change in the existing law. Then why pass it? Why

-encumber the statutes with legislation that makes no change in

the laws as they are now? It is not sufficient to say that some
of the judges have misconstrued the law as laid down in the
decision from which I read. Is there any assurance that judges
will not misconstrue the law as you offer it in this bill? Here
is a plain, explicit provision of the law, which admits of no pos-
sibility of a doubtful construction. Courts will differ in their
opinion as to the meaning of this bill. Gentlemen on the floor
of this House honestly disagree as to its meaning and effect,
and there will be judges who honestly construe it one way and
other judges who will honestly construe it another way, and we
will then have a diversity of judicial construction of the law
which is now plain and explicit.

I say this bill does change the law. It takes away from both
the employer and the employee the right of protection by in-
junction which they now enjoy.

In order to get it into the Recomp, I desire to read a para-
lgmph from the Republican platform on this question, as fol-
0WS:

We belleve, however, that the rules of procedure in the Federal courts
with respect to the issuance of the writ of injunction should be more
accurately defined by statute, and that no injunction or temporary re-
sh;}lu.lin order sﬁould ?1? 1ssuedd vll;l;hugt nﬁlt‘l:ge, except where lrreﬂ:la-
rable injury wounld result from delay, W hy
ghould be granted thereafter, el s B

The substitute which we have offered is in strict harmeny
with that provision of the Republican platform. It is in strict
harmony with the platform on which every Republican was
elected two years ago. It is the fulfillment of the pledge we
then made to the country. It is in strict accord with the letter
of acceptance of President Taft and with every suggestion made
by Mr. Roosevelt when he was President of the United States
on this subject of injunctions. No man on the floor of this
House can say that either of those gentlemen ever at any time
made utterances in favor of legislation such as is provided in
this bill.

In order to settle that guestion, Mr. Speaker, I desire to read
from a letter written by Mr. Roosevelt when he was President
to Secretary Knox. It is dated October 21, 1908. It was during
the last presidential campaign.

Mr. CLAYTON. Mr. Speaker, may I ask the gentleman a
question right in that connection?

Mr. STERLING. Yes.

Mr. CLAYTON. The letter which the gentleman is about to
read is a letter that former President Roosevelt wrote in refer-
ence to what was known as the Pearre bill, is it not?

Mr. STERLING. Yes.

-
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Mr. CLAYTON. And that is not the bill which is now under

congideration.
Mr. STERLING. Let us see about that.
Mr. CLAYTON. This is an ‘entirely different proposition.

Mr. STERLING. We will discuss that proposition too. What
was known as the Pearre bill was at that time pending before
the Judiciary Committee. It had been before the commitfee
for two or three sessions, and I think has been before the com-
mittee ever since either under the name of the Pearre bill or
the Wilson bill. -After My, Pearre retired from Congress the
bill came before the Judiciary Committee again, having been
introduced by the gentleman from Pennsylvania [Mr, WiLsox].

Now, the majority of the committee had started in to revise
the Wilsen bill, and the Wilson bill is in substance the same as
the old Pearre bill. The Pearre bill provided for three things,
and three things only that are material to this discussion. First,
it related only to labor disputes; second, it provided that no
court should hold that the right to do business in a certain
place or in a certain way was a property right to be protected
by injunction; third, it abrogated the offense of conspiracy.
Now, that is what the Pearre bill provided and it is what the
Wilson bill provides, and it is what this bill provides, The only
improvement in this bill over the Pearre bill is that paragraph
which contains the provisions covered by the bill which I have
offered as a substitute.

Mr. DAVIS of West Virginia. The gentleman has sald that
not in any message of either President Taft or President Roose-
velt was there any expression which justifies the course pur-
sued in this bill. I take it the gentleman is familiar with the
message of President Roosevelt of January 21, 1908, .

Mr. STERLING. I have read it, but I do not want the
gentleman to read it now in my time.

Mr. DAVIS of West Virginia. I wanted to ask whether the
gentleman wounld give me time to read it.

Mr. STERLING. No; I will not give the gentleman time to
read it now. The gentleman has called the attention of the
House to it, and Members can read it for themselves, I pro-
pose to give to the House Mr. Roosevelt's views on the Pearre
bill in his letter to Secretary Knox, which I mentioned a
monient ago. Before reading it I want to say this: It is true
that the bill which is now before the House does not expressly
provide that no court shall hold that the right to do business
is a property right, but it does provide a method—a legalized
method—whereby that riglit may be destroyed, whether you
call it a property right or whether you call it a personal right.
And so I say, so far as the effect of this bill is concerned, it is
on all fours with the old Pearre bill, that Mr. Roosevelt re-
ferred to in this letter and which he severely condemns.

Mr, MARTIN of South Dakota. Will the gentleman be defi-
nite and state what part of the bill he conceives does make that
provision?

Mr. STERLING. Yes; I will later on. This is a very long
letter, and I shall read only three paragraphs:

There is no need of generalitics or of vague expressions of sympathy
for labor. Let Mr. Bryan simply confine himself to the anti-injunction
plank of his own platform and tell us publicly, definitely, and clearly
whether he accepts or rejects the statement of Mr. Gompers that this
plank pledges him to the principles of the bill for which Mr. Gompers
stands, and whether, if elected, he will endeavor to have this proposi-
tion enacted into law.

The bill that Mr. Roosevelt refers to is the Pearre bill; and I
assert here again, and make it as emphatic as I can, that this
bill contains practically every bad feature that the old Pearre
bill contained.

How can you gentlemen suggest that President Taft and Mr.
Roosevelt had indorsed legislation of this kind? In this letter
Mr. Roosevelt calls on Mr. Bryan to say to the people of the
country whether or not he will stand for the proposition that is
contained in the old Pearre bill, and, so far as I know, your
candidate for President, Mr. Bryan, never said that he would
stand for the propositions therein contaimed.

He goes on: .

This Is asked honestly in the interest of that large voting public
which believes sincerely In the promotion of every legitimate right and
interest of labor; but which believes also that from the standpoint of
the best interest of labor it neither requires nor is entitled to more than
justice, and that the right to destroy business should not be formally
recognized in the law cf the land.

REALIZES RIGHT TO SPEAK.

I feel that I have the right to speak frankly in thizs matter, because
throughout my term as President it has been my constant object to do
everything in my power, both by administrative action and by endeavor-
ing to secure legislative action, to advance the cause of labor, protect
it from unjust aggression, and secure to it its legitimate rights. I
have accomplished something ; I hope to accomplish more before I leave
office; and I have taken special and peculiar interest in Mr. Taft's
candidacy because I believe that of all the men in this country he is
the man best qualified for continuln;; the work of securing to the wage-
workers of the country their full r}zhts.

I will do everything in my power for the wa
except to do what is wrong. I will do wrong

workers of the count
or no man ; and with all

the force In my power I solemnly warn the laboring man of this country
that any public man who advocdtes deing wrong in thelr interests can
not be trusted by them, and this whether his promise to do wrong is
given knowing that it is wrong or because of a levity and lack of con-
sideration which make him willing to promise anything without count-
ing the cost if thereby support at the moment is to be purchased.

WILL FIGHT ABUSES.

Just as T have fought hard to bring about in the fullest way the reec-
ognition of the right of the emiployee to be amply compensated for in-
jury received in the course of his duty, so I have fought hard and shall
continue to fight hard to do away with all abuses in the use of the
power of injunction. I will do everything 1 can to see that the power
of injunction is not used to Q]iapresx laboring men. 1 will endeavor to
secure them full and equal justice, Therefore, in the interest of all good
citizens, be they laboring men, business men, professional men, farmers,
or members of any other occupation, so long as they have in their souls
the principles of sound American citizenship, I denounce as wicked the
proposition to secure a law which, according to the explicit statement
of Mr. Gompers, is to prevent the courts from effectively interfering with
riotous violence when the object is to destroy a business, and which will
legalize a blacklist and the secondary boycott, both of them the apt in-
struments of unmanly persecution.

Those are the views of Mr. Roosevelt on the legislation which
you propose, and if gentlemen can get comfort from them they
are weleome to it

Now, this bill provides that peaceful picketing shall be al-
lowed. Peaceful picketing is now allowed. The law which I
read from the decision of Judge McPherson, reiterated by the
courts of this country over and over again, holds that peaceful
picketing is lasvful.

Mr. CLAYTON. Mr. Speaker, if it will not interrupt the
gentleman I would like to ask him a question,

Mr. STERLING. I will yield.

Mr. CLAYTON, I observe that the gentleman has read what
former President Roosevelt said in behalf of President Taft.
Does the gentleman know whether former President Roosevelt
still entertains that opinion?

Mr. STERLING. Oh, the gentleman can decide that question
for himself. The gentleman can not divert me from the propo-
sition now before the House by such a question,

Mr. CLAYTON. One more question.

Mr. STERLING. I will have to ask the gentleman to desist
now.

Mr. CLAYTON. I do not wish to embarrass the gentleman.

Mr. STERLING. The gentleman will not embarrass me, but
he is taking up my time.

Mr. CLAYTON. Oh, if the gentleman does not wish to yield.

Mr. STERLING. I will yield to the gentleman for one more
question.

Mr. CLAYTON. I would like to know whether ex-President
Roosevelt has changed his views in regard to the labor legisla-
tion or the labor question. He has changed his views in regard
to President Taft.

Mr. STERLING. Mr. Speaker, I submit that the gentleman
from Alabama is consuming my time unnecessarily.

The SPEAKER pro tempore (Mr. MarTIx of Colorado). The
gentleman from Illinois has the floor.

Mr. STERLING. Mr. Speaker, this bill, while it in terms
permits peaceful picketing, which is already the law, also in
terms admits of another kind of picketing, which is unlawful.
I hope no man in this House, on that side or on this, will get
the idea, whether he be, as some claim they are, special repre-
sentatives of organized labor or not—I hope they will not get
the idea that this bill is aimed only at the employer of labor
in this country. It strikes just as fiercely and just as hard at
the rights of the laboring men, This bill provides that one or
any number of men can go to the home, to the very fireside of
another, with or without his consent, for the purpose, as they
call it, of conducting a peaceful picket. I say to you that that
will do away with the protection that a large majority of the
laboring men of the United States now have under the law of
injunctions. It is just as much a violation of the rights of the
men that labor as it is of the men that employ labor, This bill
provides that any number of persons, who happen to disagree
with another who desires to work, may go to his home or to the
place where he works at the counter or in the shop or anywhere
he happens to be, whether he consents or not, to prevail on him
to cease work, and that act on the part of these fellow workmen
can not be enjoined under this bill for the protection of the
rights of the man that seeks to labor, the man that wants to
labor. It deprives him of the protection of that right as well
as the right of the protection of the men that employ labor in
this country.

Another thing, gentlemen——

Mr. BUCHANAN. Will the gentleman yield?

Mr. STERLING. Yes; for a question.

Mr. BUCHANAN. Does not the present law and the police
officials as a general thing in this country protect the rights of
the laboring man when he wants to work?
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Mr. STERLING. Yes, of course it does; but gentlemen who
vote for this bill are voting to take away his right to this pro-
tection.

Mr. BUCHANAN. Oh, no.

Mr. STERLING. The man who wants to work has the right
to do so under the law. I have read it to you, and it will not
be disputed. He has the right to engage his labor on any such
terms as he and the employer can agree upon. He has the
right fo go and come to and from his place of business. He
has a right to be let alone if he so desires, the right to enjoy
his hours of rest, a right to the peace and quiet of his own
fireside under the law as it now is. But under this law he is
deprived of the protection to these rights which the law now
gives him.

Mr. BUCHANAN. Will the gentleman yield?

Mr. STERLING. No; I can not yield to the gentleman any
more.

Mr. BUCHANAN. For just a question?

Mr. STERLING. I can not. How much time have I remain-
ing, Mr. Speaker?

The SPEAKER. The gentleman has 11 minutes.

Mr. WILSON of Pennsylvania. Will the gentleman yield?

Mr. STERLING. If I have the time, :

Mr. WILSON of Pennsylvania. I would like the gentleman
to point out the particular part of this bill that permits any
man to enter another man’s home.

Mr. STERLING. Right here is is. I will read it to you now,
and settle the question:

And no such restraininqnorder or injunction shall fmhlblt any per-
gon or persons from term attn% any relation of employment, or from
ceasing to perform any work or labor, or from recommending, advising,
or persuading others by peaceful means so to do; or from attending at
or near a house or place where any person resides or works, or carries
on business, or happens to be—

“Anywhere he happens to be,” so says the bill, It makes no
difference; he may be at his home, he may be at church, he
may be at the counter, or at the anvil, or on his engine; he
may be anywhere; yet under this bill others, one or many, may
seek him out, whether he so wills or not, to persuade him to
work or to abstain from working. That does not comport with
my idea of liberty. It means liberfy to no one., It means license
to one man to interfere with the liberty of another. It is not
equal protection under the law, and no part of American citi-
zenship will resent it guicker than the laboring men of the
country.

Gentlemen, you are deceiving nobody but yourselves on this
proposition. I submit to you that the great rank and file of
. the laboring men of the United States are not demanding class
legislation. Do not take the words of a man here and there
who pretends to speak for labor. I say to you gentlemen on
this side of the House and on that, whether you claim to be
special representatives of labor or not, you are not any better
representatives of labor than I am. [Applause.] Not a bitof it.
- I have in my heart the same sympathy for the laboring man that
you have, and I say to you that the great rank and file of the
American laboring people are not demanding class legislation.

Aye, Mr. Speaker, the very bulwark against class legislation
in this country has been the workingmen. The men who toil,
in the shop, everywhere, on the farms, on the railroads, in the
mines, the workingmen everywhere have stood as the bulwark
of safety in the United States against class legislation. Go to
the man at the anvil, to the man on the engine, to the man in
the mine, and at the plow; go to the man who toils, wherever
you find him, and ask him if he is in favor of class legislation.
He still believes in the principles of liberty and equality, and
through him those principles will endure. He is wise enough
to know and he does know that his safety, happiness, and pros-
perity rests on the Constitution, which secures to all men equal
protection of the law.

This is class legislation. Argue, if youn please, that Congress
has the right to pass class legislation, but do you favor it even
if it is constitutional? The Constitution provides that every
State shall secure to all persons equal protection under the law.
Shall Cong do less than is required of the States fo preserve
inviolate the prineiple that all men are equal before the law?

Mr. HUGHES of New Jersey. Mr. Speaker——

Mr. STERLING. I submit, Mr. Speaker, this bill strikes at
the very foundation, at the very fundamental principle on which
our free institutions are based. It strikes at the very principle
on which Ameriean institutions rest. Aye, if the Constitution
does not say it, the Declaration of Independence says that all
men are equal under the law. Should you now abrogate that
principle by passing legislation that applies only to a part of
our American citizens?

The last sentence of this bill abrogates the offense of con-
spiracy. Conspiracy is a combination or agreement of two or

more, the intent of which is to do another an injury. The bill
provides that such offense can not be committed in a labor
dispute. Do gentlemen pretend to say that American laboring
men are asking for legislation of that kind? His will be the
first hand lifted against such a proposition. In conclusion, I
repeat this bill has all the objections that were contained in
the bill to which President Roosevelt referred when he wrote
the letter to Secretary Knox. Mr. Bryan, although ealled on in
that letter to state his position, publicly never did, to my knowl-
edge, defend the proposition that was contained in the Pearre
bill, Gentlemen, you should read this bill before you vote for
it. I know that there are men on that side who would never
have voted for the Pearre bill. You will find this bill contains
the same ideas and seeks the same end as that bill. If you do,
some of you gentlemen will join with us in adopting this substi-
tute bill, which should be the law of the land. [Loud applause.]

Mr. CLAYTON. I yield whatever time there is remaining to
me fo the gentleman from Arkansas [Mr. Froypn]. I have 93
minutes, I understand.

Mr. STERLING. Mr. Speaker, how much time had I left?

The SPEHAKER. The gentleman from Illinois has five min-
utes remaining.

Mr, STERLING. I desire to yield half a minute to the gen-
tleman from Illinois [Mr, McKENziE].

Mr., CLAYTON. Very well, Mr. Speaker; I withhold my
yielding to the gentleman from Arkansas.

Mr. McKENZIE. Mr. Speaker, I simply wish to ask unani-
mous consent to extend my remarks in the Recorp,

Mr. CLAYTON. I wish to say, in all fairness to the gentle-
man from Illinois, T understood him to say that he had but one
speech to make a while ago and insisted that I parcel out my
time, which I did, he assuring me that he would have but one
speech, After he has concluded that one speech, according to
his previous statement, he now says he wants to yield five min-
utes to another gentleman.

Mr. STERLING. The gentleman from Illinois [Mr. McKEx-
z1e], I think, wanted to say a word and extend his remarks in
the Recorp.

Mr. CLAYTON. He has that under general leave. With the
statement that it is only half a minute, I make no objection.

The SPEAKER. The gentleman from Illinois [Mr. McKexN-
zIE] is recognized for half a minute.

[Mr, McKENZIE addressed the House. See Appendix.]

Mr, CLAYTON. Mr. Speaker, I yield now to the gentleman
from Arkansas the 94 minutes I have remaining,

The SPEAKHER. The gentleman from Arkansas is recognized
for 9} minutes.

Mr, FLOYD of Arkansas. Mr. Speaker, I wish in the lim-
ited time I have to confine my remarks to this bill. It has been
assailed on various grounds. It has been assailed as unconsti-
tutional and revolutionary. It has been assailed by the gentle-
man from Illincis [Mr. STeERLING] as being contrary to the in-
terests of labor. Now, let us see. Take the first section of the
bill. The legislation proposed therein was recommended by the
President; it was drafted by the gentleman from Pennsylvania
[Mr. Moox]. It was indorsed by the gentleman from Illinois
[Mr, SteERLING], and he now proposes to offer as a substitute
for this entire bill the Moon bill, H. R. 21486, which is sub-
stantially incorporated as the first section of this bill. Wherein
is that unconstitutional? Wherein is that revolutionary?
Wherein is that wrong?

The second section of the bill provides that hereafter when
injunctions are issued that the plaintiff in the aection shall be
required to give security. The law now permits the court in
its discretion to require security., Wherein is that revolution-
ary? Wherein is that unconstitutional? Wherein is that
wrong?

The third section of the bill embodies two propositions.
reads as follows: ;

8EcC. 266b. That every order of injunction or restraining order shall
set forth the reasons for the issuance of the same, shall specific In
terms, and shall describe in reasonable detail, and not by reference to
the bill of complaint or other document, the act or acts sought to he
restrained ; and shall be binding only upon the partles to the suit, their
agents, servants, employees, and attorneys, or those in active concert
with them, and who shall by personal service or otherwise have re-
ceived actnal notice of the same.

To the first part I have heard no objection urged. Against
the second part gentlemen seriously protest. In reference fo the
issuance of injunctions in the latter portion of the section these
words oceur:

Shall be binding only upon the partles to the suit, their agents, serv-
ants, employees, and attorneys, or those in active concert with the
and who shall, by personal service or otherwise, have received act
notice of the same.

This provision forbids the blanket injunction,

It
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That is objected to, and seriously objected to, by gentlemen
on the other side. For what reason? Some say that it inter-
feres with the judicial powers of the court. Others say that
the courts do not enforce that provision anyway. What is the
effect of the court issuing those blanket injunctions if they do
not enforce their decrees against parties withoutsactual notice?
I will tell you the effect of it. It is the exercise by the courts,
at the instance of the plaintiff or employers, of a kind of judicial
intimidation over communities. [Applause on the Democratic
side.] What valid objection to saying in the law that the
court shall exercise no such power as that assumed and implied
in the issuance of a blanket injunction? Now, as to the last
proposition :

Sec. 266¢, That no restraining order or injunction shall be granted
by any court of the United States, or a ju or the judges thereof, In
any case between an employer and employees, or between employers and
employees, or between employees, or between persons employed and per-
gons seeking employment, invelving or growing out of a dispute con-
cerning terms or conditions of employment, unless necessary to prevent
frreparable Injury to property or to a properz right of the party mak-
ing the application, for which injury there no adequate remedy at
law, and such property or pro&erty right must be described with par-
ticula r[t{ in the application, which must be in writing and sworn to by
the agnl cant or by his agent or attorney.

And no such res iuln&norder or injunction shall prohibit any person
or persons from terminating any relation of employment, or from ceas-
ing to perform any work or labor, or from recommending, advising, or
persuading others by peaceful means so to do; or from attending at or
near a house or place where any person resides or works, or carries on
business, or ha;;pma to be for the purpose of peacefully obtaining or
communicating information, or of peacefully persuading any person to
work or to abstain from working; or from ceasing to patronize or to
employ any party to such dispute; or from recommending, advising, or
¥ersuadlng others by peaceful means so to do; or from paying or giving
o or withholding M any person engraﬁed‘in such dispute any strike
bencfits or other moneys or of ue; or from peaceably assem-
bling at any P]uce in a’ lawful manner and for lawful purposes; or from
doing any act or thing which might lawfully be done in the absence of
guch dispute by any party thereto.

It has been intimated that no one stood here and dared de-
fend the last section of this bill. I defend it. I propose in the
time at my command to devete the remainder of my remarks to
the last section of the bill. And I will ask if you are opposed
to the provisions of the bill as written, how many of you
would favor the converse of the proposition? Suppose, instead
of presenting the bill as it is written here, we change the
language so as to read that hereafter in issuing injunctions
the court shall have the power to prohibit any persons from
terminating any relation of employment. How many of you
will stand for that?—
or from ceasing to perform any work or labor—

How many of you would stand for that?—
or from recommending, advising, or persuading others by peaceful
means to do so—

How many of you would stand for that?—
or from attending at or near a house or place where a person resides
or works, or carries on business, or happens to be for ithe purpose of
peacefully obtaining or communicating information, or of peacefully
persuading any person to work or to abstain from wor

How many of you would stand for that?—
or from ceasing to patronize or to employ any party to such dispute—

How many of you would stand for that?—
or from recommending, advising, or persuading others by peaceful
means 8o to do—

How many of you would stand for that?—
or from paying or giving to or withholding from any imrson &
in such dispute any strike benefits or other moneys or th

How many of you would stand for that?—
or from peaceably assembling at any place in a lawful manner or
for lawful purposes.

How many of you would stand for that?—
or from doing :u:{ act or thing which might lawfully be done in the
absence of such dispute by any party thereto.

How many of you would stand for the converse of the several
propositions embodied in this section of the bill? Not one, and
you know it. But the gentleman from Illinois [Mr. STERLING]
in his last appeal makes an argnment that no one has previously
presented, and that is, that this bill is against the interests
of labor, and. he thereupon appeals to the friends of labor to
defeat it

My God, is it not strange that at the prolonged hearings had
before the Judiclary Commitfee the representatives of capital
appeared before the committee, oppesing the legislation, and yet
no representative of labor was there contending that it was
against his inferest, against the interests of labor?

Oh.‘ the gentleman says it repeals the law of conspiracy. He
says it authorizes an invasion of the home. As fo that section,
what interpretation, what construction can be put upon any
language therein that would justify hiz assertion that it allows
anybody to enter the home of any other person? WNo; the
gentleman is in hard siraits for arguments when he presents
such suggestions as he does in opposition to this bill.

aged
ngs of value—

But he says that it repeals the law of conspiracy. This bill
has nothing to do with the law of conspiracy. Conspiracy under
the law is a crime. This bill proposes to repeal no criminal
statute. All the criminal statutes stand on the books as they
were written, and will so stand when this bill is adopted.

What does it do? It provides that the courts shall not by the
injunctive process interfere with persons doing any act or thing
which might Iawfully be done in the absence of such a dispute
by anybody who is a party thereto. You talk of class legisla-
tion. This provision simply provides that the courts shall not
interfere by injunctions in preventing any persons who are
parties to a labor dispute from doing what they may be per-
mitted lawfully o do in the absence of a labor dispute, and you
insist by implication upon leaving the law in such a condition
that you will have one rule for the laboring man and another
rule for other people. [Applause.] It is to that injustice that
labor objects. It is to remedy that situation that labor has
insisted for years on legislation against the abuse of the arbi-
trary injunctive process and of unwarranted injunctions by the
Federal courts. [Applause.]

No, Mr. Speaker, this bill does not violate any provision of the
Constitution. This bill is devoted entirely to questions relating
to judicial procedure in injunction cases. Its object and pur-
pose is not to confer upon employees or laborers any special
privileges or any privileges not accorded to other citizens under
like circumstances., It is a measure intended fo secure justice
to labor in its disputes with capital.

The opponents of this class of legislation express great and
almost reverential respect for the courtss As a lawyer I have
the highest respect for the courts, but I ecan not share in the
opinion so often expressed of late to the effect that any attempt
on the part of citizens, labor organizations, or Congress itself
to secure judicial reforms is a reflection upon the courts. With
the exception of a few short provisions in the Constitution
defining judicial power and providing for the Supreme Court
and such inferior courts as Congress may, from time to time,
create and establish, our entire judicial system, together with
all rules of procedure obtaining in our courts, are the work of
Congress and the result of judicial interpretation. In the ab-
sence of congressional action, subject to the limitations of the
Constitution, the courts have adopted certain rules and pro-
cedure of their own. In those court-made rules of procedure
lies the greatest danger of judicial usurpation and abuse. It is
as clearly within the power of Congress to correct an abuse
growing out of rules and precedents of the courts as it is to
repeal a statute of its own creation.

It is the contention of the advocates of this proposed legis-
lation -that such abuses have grown up under our system and
now exist, and it is to correct such evils and in the interest
of simple justice that this legislation is demanded. The gen-
tleman from Pennsylvania [Mr. Moox] asserted that “ Equity
is to protect great industry and great interests.” I deny
that such is the proper function and province of equity courts.
Equity courts were established in order that right and justice
might be done in cases where there was no adequate remedy at
law. It was never intended to be used as an instrument of in-
justice or oppression to any person or to any class. The friends
of labor demand the passage of this bill in order that hereafter
unwarranted and improvident injunctions shall not, at the be-
hest of capital, be issued against labor; simply this and nothing
more,

The SPEAKER. The time of the gentleman has expired. All
time has expired. The question is on agreeing to the substitute
offered by the gentleman from Illinois [Mr. STERLING].

The question was taken, and the Speaker announced that th
“noes” seemed to have it. 4

Mr. STERLING. Mr. Speaker, I demand the yeas and nays.

The SPEAKER. The yeas and nays are demanded. The
Chair will count. Those in favor of taking a vote by the yeas
and nays will rise #hd stand until they are counted. [After
counting.] Fifty-two gentlemen have arisen in the affirmative.
Those opposed will rise and stand until they are counted. [After
counting.] One hundred and fifteen gentlemen have arisen in
the negative—a sufficient number. The yeas and nays are
ordered, and the Clerk will call the roll. Those in favor of the
substitute will, when their names are called, answer “yea,” and
those opposed will answer “nay.”

Mr, FULLER rose.

The SPEAKER. For what purpose does the gentleman rise?

Mr. FULLER. Can we not have the substitute bill reported?

The SPEAKER. Without objection, the substitute bill will
be repgried.

Mr. BLACKMON. Mr. Speaker, I object.

The SPEAKER. Objection is made. The Clerk will call the
roll.

R o e e o i Gt T O N R
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The question was taken; and there were—yeas 48, nays 220,

answered “ present” 6, not voting 118, as follows:

Ames
Anthon;
Barchfeld
Butler

Adair
Adamson
Alken, 8. C,
Alney
Akin, N. Y.
Alexander
Allen

Anderson, Minn,

Anderson, Ohio
Ansber

Barnhart
Bartlett
Bathrick

Borland
Bowman
Broussard
Buchanan
Bulkley
Durke, Wis.
Byrnes, S. C.
Byrns, Tenn,
Callaway
Candler
Cantrill
Carlin
Carter
Cary
Clayton
Cline
Collier
Connell
Conry
goo r
opley
Covington
Crumpacker
llop
Curry
Dau herty
Davls, Minn.
Davis, W. Va.
Denver
Dickinson
Difenderfer
Dixon, Ind.
Doremus
Doughton
Driscoll, D. A,
Dupré

Beall, Tex.
Browning

Andrus
Ayres
Bartholdt
Eates
erger
Bradley
Brantley
Brown
Burgess
Burke, Pa,
Burke, 8. Dak.
Burleson
Burnett
Campbell
Clark, Fla.
Cla
Cox, Ind.
Cox, Ohio
Cravens
Curley
Danforth
Davidson
Dent
Dickson, Miss.
Dies
Donohoe

YEAS—48.

Driscoll, M. B. Hnmphrey. Wash. Moon, Pa.
Fairchild Moore. Pa.
gordney anrence

088 reary ne
Gardner, N, J. McKenzle {erts, Mass,
Griest MeKinne, loau
Harris McLaugh in Stephens, Cal.
geald & ﬁ = den - ggerung o

enry, Conn. alby evens, Minn,
Hi ?1,18 Maun Yare
Hi Martin, 8. Dak. Volstead
Howell Mondell Young, Mich

NAYB—220. 2

Dyer Hull Pray
Edwards Jackson 1
Esch Jacoway Rainey
Estop!nal ' Johnson, Ky, Raker

Evans Jones Ransdell, La.
Faison Kendall + . Rauch
Farre Kennedy Rees
Fergusson Kent Roberts, Nev.
Ferris Kinkaid, Nebr. Roddeubery
Finley Kinkead, N. -T. Rothermel
Fltzgera!d Kitchin Rouse
Flood, Va. Knowland . Rubey
Floid, Ark, Kenop Rucker. Colo.
Focht KOpL) Rucker, Mo,
Foster Korbly + Russell
Fowler Laffer Shm?
Francis La Follette Bherley
French Langley Sherwood
Fuller , Ga, Sims
Gallagher Lee, Pa, Slayden
Garner Lenroot Blem
Garrett Lever Bmal
George Lewis Smith, J. M. C.
Glass Lindbergh Smith, Saml. W.
Good Linthienm Smith, N. Y.
Goodwln, Ark. Lloyd Smith, Tex.
Gould Lobeck Stedman
Graham MeCoy Stephens, Miss,
Gray MeDermott Stephens, Nebr.
Green, Towa McGuire, Okla. Stephens, Tex,
Greene, Mass. Macon Stone
Gregg, Pa. Maguire, Nebr. Bulzer
Gregg, Tex. Martin, Colo. Sweet
Hamill Matthews Talcott, N. Y.
Hamilton, Mich. Miller Taylor, Colo.
Hamilton, W. Va. Moon, Tenn, Thayer
Hamlin Moore, Tex, Thomas
Hammond Morgan Towner
Hardf Morrison Townsend
Harrison, Miss, Morse, Wis. Tribble
Harrison, N. Y,  Moss, Ind. Turnbull
Hartman Murray Tuitle
Haugen Needham TUnderhill
Hay Neeley Underwood
Hayden Nelzon Warburton
Hayes Norris Watkins
Helgesen Oldfield Wehb
Henry, Tex, O’'Shaunessy Wedemeyer
Hensley Padgett Wickliffe
Hobson age Willis
Holland Patton, Pa. Wilson, IlL
Houston Peters Wilison, Pa.
Howard . Post Witherspoon
Hughes, Ga. Pon Young, Kans.
Hughes, N. T. Powers Young, Tex.

ANSWERED " PRESENT "—86.
Davenport Gillett Tilson
Dwigh

NOT VOTING—118.

Gardner, Masa, MeCall Scul]y
Godwin, N. C..  MecGillicuddy Sells -
Goeke MeHenry Shackleford
Goldfogle MeKellar Bheppard
Gudger McKinley Simmons
Guernsey McMorran Sisson
Hanna Maher Bmith, Cal.
Hardwick Mays Sparkman
Hawley Mott Speer
Heflin Murdock Stack
Helm Olmsted Stanley
Hinds Palmer Steenerson
Howland Parran Sulloway
Hubbard Patten, N. Y. Switzer
Hughes, W. Va. Pepper - Taggart
Humphreys, Miss. Pickett Talllott Md.
James Plumley Taylor, "Ala.
Johnson, 8. C. Porter Taylor, Ohio
Kahn Prince Thistlewood
Kindred Prouty Utter
Konig Randel! Tex. Vreeland
Lamb Redfield w
Langham Rellly Whitaere
Legare Reyburn White
Levy Richardson Wilder ;
Lindsay Riordan Wilson N.Y.
Littlepage Robinson Wood, N. J.
Littleton Rodenberg W oods Iowa
Longworth Sabath
Loud Saunders

So the substitute was lost .
The following additional pairs were announced:
Until further notice:
Mr. Ayrrs with Mr. HOWLARD.

Mr. Dickson of Mississippl with Mr, PLuMLEY.

Mr. WHaITE with Mr. Woobs of Iowa.

Mr. Staxiey with Mr. VREELAND.

Mr. SAunpERs with Mr. UrTER.

Mr. RicaarpsoN with Mr. STEENERSON.

Mr. McKerrar with Mr. SymitH of California,

Mr, McGrurrcuppy with Mr. LANGHAM,

Mr. HeFLin with Mr. PRINCE.

Mr. Frerps with Mr. PICKETT.

Mr. Dies with Mr. REYBURN.

Mr. Cox of Indiana with Mr. McKINLEY,

Mr. CrAaypoor with Mr. Loup.

Mr. BurresoN with Mr. HANNA.

Mr. BRARTLEY with Mr., BArTHOLDT.

Mr. Tarsorr of Maryland with Mr. PARRAN.

Mr. PeppER with Mr. WirDer.

Mr. SapatH with Mr. MoMoRgAR,

Mr. ReirLy with Mr. LONGWORTH.

For the balance of the day:

Mr. RepFierp with Mr., KAHN.

Mr. Dext with Mr. Woop of New Jersey.

Mr. HumpeEREYS of Mississippi with Mr. OLMSTED.

Mr. ScurLy (for the Clayton bill against the substitute) with
Mr. BrowniNG (against the Clayton bill and for the substitute).

The result of the vote was then announced, as above recorded.

The SPEAKER. The question is on the engrossment and
third reading of the bill,

The bill was ordered to be engrossed and read a third time,
and was read the third time.

The SPEAKER. The question is on the passage of the bill.

Mr. CLAYTON, Mr. MANN, and Mr. HENRY of Texas de-
manded the yeas and nays.

The yeas and nays were ordered.

The question was taken; and there were—yeas 243, nays 31,
answered “ present” 6, not voting 113, as follows: -

YEAB—243.
Adalr Edwards Johnson, Ky. Ransdell, La.
Adamson Ellerbe Jones Rauch
Alken, 8. C. Esch Kendall Rees
Ainey Estopinal Kennedy Reilly
Akin, N. Y. Evans Kent Roberts, Mass,
Alexander Faison Kinkalid, Nebr. Roberts, Nev,
Allen Farr Kinkead, N. J. Roddenbery
Ames Fergusson Kitchin Rothermel
Anderson, Minn, Ferris Knowland Rouse
Anderson, Ohlo  Finley houop Rubey
Ansberry Fitzgerald pg Rucker, Coloy
Anthony Flood, Va. Korbly Rucker, Mo,
Ashbrook - Floyd, Ark. Laffert Russell
Austin Focht La Follette Shar
Barchfeld Foster Langley Sherley
Barnhart Fowler Lee, Ga. Sherwood
Bartlett Francis Lee, Pa. Sims
Bathrick French Lenroot Slayden
Bell, Ga. Fuller Lever Slemp
Blackmon Gallagher Lewis Sloan
Boehne Garner Lindbergh Small
Booher Garrett Linthicum Smith, J. AL C.
Borland George Lloyd Bmith Saml w.
Bowman Glass Lobeck Smith,
Broussard Good MeCoy Smith Tex.
Buchanan Goodwin, Ark. MceDermott Stack
Bulkley Gould MeGuire, Okla. Stedman
Burke, Wis. Graham McLaughlin Stephens, Miss,
Byrnes, 8. C. Gray Macon Stephens, Nebr.
Byrns, Tenn. Green, Towa Maguire, Nebr, Stephens, Tex.
Callaway Greene, Mass, Martin, Colo. Stevens, Minn,
Candler Gregg, Pa. Martin, 8. Dak. Stone
Cantrill Gregg, Tex. Matthews Bulzer
Carlin Griest Miller Sweet
Carter Hamill Mondell Talcott, N. Y.
Cary Hamilton, Mich. Moon, Tenn. Taylor, Colo.
Clayton Hnmii!on W. Va. Moore, Tex. Thayer
Cline Hamlin Morgan Thomas
Collier Hammond Morrison Towner
Connell Hard Morse, Wis, Townsend
Conry Harrison, Miss.  Moss, Ind. Tribble
Cooper Harrison, N, Y. Murray Turnbull
Copley Hartman Needham Tuttle
Covington Haugen Neeley Underhill
Crago Hay Nelson TUnderwood
Crumpacker Hayden Norris Vare
Cullop Hayes Oldfield Volstead
Curry Heald O’Shaunessy Warburton
Daugherty Helgesen Padgett Watkins
Davis, Minn. Henry, Tex. Page Webh
Davis, W. Va. Hensley Patton, Pa. Wedemeyer
De Forest Hobs=on Peters Wh
Denver Holland Post W:ckllﬂa
Dickinson Houston Pou Willis
Difenderfer Howard Fowers Wilson, I1L
Dixon, Ind. Howell Pray Wilson, Pa.
Doremus Hughes, Ga. Prince Withers poon
Doughton Hughes, N. J. Prouty Young, Kans,
Driscoll, D, A, Hull Pujo Young, Tex.
Dupré Jackson Rainey The peaker
Dyer Jacoway Raker

NAYS—31.
Butler Catlin Diriscoll, M. B. Gardner, N. J.
Calder Dalzell Falrchild Harris
Cannon Dodds Fos iney Henry, Conn.
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Higgins McCreary Malby Payne
H;fl McKenzie Mann Stephens, Cal,
Humphrey, Wash, McKinley Moon, Pa. Sterli
Lafean McKinney Moore, Pa. Young, Mich,
Lawrence Madden Nye
ANSWERED “ PRESENT "—6.
Beall, Tex. Davenport Gillett Sparkman
Browning Dwight
NOT VOTING—113.
Amm gornea gtﬁetui}th gelctilly
0ss ugwo 8
Bartholdt Gardner, Mass. Lou Shackleford
Bates Godwin, N. C. MecCall Sheppard
Berger Goeke McGilHenddy Simmons
Bradley Goldfogle McHenry Sisson
Brantley Gudger McKellar Smith, Cal.
Brown Guernsey McMorran Speer
Burgess Hanna Maher Stanley
Burke, Pa. Hardwick Mays Steenerson
Burke, 8. Dak. Hawley Mott Sulloway
Burleson Heflin Murdock Bwitzer
Burnett Helm Olmsted Tam.rt
Campbell , Hinds Falmer Talbott, Md.
Clark, Fla. Howland Parran Taylor, Ala,
Cla; 1 Hubbard Patten, N. X, %mgr, Ohio
Cox, Ind Hughes, W. Va. Pepper ewood
Cox, Ohio Humphreys, Miss. Pickett Tiison
Cravens James Plumley TUtter
Curley Johnson, B, C, Porter Vreeland
Currier Kahn Randell, Tex. ks
Danforth Kindred eld Whitacre
Davidson Konig Reyburn Wilder
Dent Lamb Richardson Wilson, N. Y.
Dickson, Miss.  Langham Riordan Wood, N. J.
Dies Legare Robinson Woods, Iown
Donohoe Levi Rodenberg
Draper Lindsay Babath
Fields Littlepage Saunders

So the bill was passed.

The Clerk announced the following additional pairs:

On this vote: ;

Mr, SovrLy (in favor of bill) with Mr. BrownNiNe (against).

Until farther notice:

Mr. Cox of Indiana with Mr. LoNGWORTH.

Mr. DoNoHoOE with Mr. Woons of Towa.

Mr. LaMB with Mr. CURRIER.

Mr. BrowN with Mr. Foss.

My, HerFrax with Mr. VREELAND.

Mr. DAVENPORT. Mr. Speaker, I desire to inquire whether
or not the gentleman from South Dakota, Mr. BUrkE, voted?

The SPEAKER. The gentleman did not.

Mr. DAVENPORT. I have a general pair with him, and I
desire to withdraw my vote in the affirmative and answer
(0] prese]}t.”

The SPEAKER. Cull the gentleman’s name.

The name of Mr. DaveExrorr was called, and he answered
“ Present.”

The SPEAKER. The Clerk will call my name.

The name of Mr. CrAarRk of Missouri was called, and he voted
“aye,” as above recorded. [Applanse.]

The result of the vote was announced as above recorded.

On motion of Mr. Crayrow, a motion to reconsider the vote
by which the bill was passed was laid on the table.

LEAVE OF ABSENCE.

: By unanimous consent, leave of absence was granted as fol-
OWS :

To Mr. Jouxsox of South Carolina, indefinitely, on acconnt of
sickness in family.

To Mr. Krrcuin, for one week, on account of sickness in
family.

To Mr. HANNA, for 30 days, on account of important business,

DAM ACROSS SAVANNAH RIVER.

The SPEAKER. The Chair lays before the House the follow-
ing Senate bill, with House amendment.
The Clerk read as follows:

8. 5930. An act to extend the time for the completion of dams across

the Savannah River by authori nted to Twin Ci ?
an act approved February 20, 11%3_8“ n City Power Co. by

Mr. ADAMSON. Mr. Speaker, T move that the House insist
on its amendment and agree to the conference asked.

The SPEAKER. The gentleman from Georgia moves that
thi Id{.ouse insist on its amendment and agree to the conference
aske

The question was taken, and the motion was agreed to,

The SPEAKER announced the following conferees,

The Clerk read as follows:

Mr, ApaumsoN, Mr. RICHARDSON, and Mr. STEVESS of Minnesota.

RETURN OF BILL TO SENATE,

The SPEAKER. The Chair lays before the House the follow-
ing resolution from the Senate, asking the return of a bill.

The Clerk read as follows:

IN THE BENATE OF THE UNITED STATES,
May 1§, 1912,

Resolved, That the Secretary be directed to request the Honse of m'.f'
resentatives to return to the Senate the bill (H. R. 20840) to provi
for deficlencies in the fund for police and firemen's pensions and relief
in .etgltlfesmt ict of Columbia.

CuARLES G. BENNETT, Secretary.
The question was faken, and the resolution was agreed to.
DAILY HOUR OF MEETING.

Mr. UNDERWOOD. Mr. Speaker, I ask unanimous censent
that until further order of the House the daily hour of meeting
shall be 11 o’clock instead of 12,

The SPEAKER. The gentleman from Alabama asks unani-
moug consent that until further order of the House the hour of
meeting shall be 11 a. m. instead of 12 o'clock. Is there ob-
Jection?

Mr. MANN. Reserving the right to objeet, I take it it is the
intention to push forward the appropriation bills; but I think
there ought to be one day in the week when the House meets
at 12 o'clock so that Members of the House can have oppor-
tunity to attend to departmental work, and therefore I suggest
to the gentleman whether he would not be willing to except
from the provision Wednesday.

Mr. UNDERWOOD. Mr. Speaker, I will state to the gentle-
man the purpose of making this request is that it is the desire
on this side of the House to drive the appropriation bills through
practically to the exclugion of everything else until they are
passed, and the purpose of asking the House to meet at 11
o'clock was to pass the appropriation bills. If the gentleman
desires to do so I will modify my request,

Mr. MANN. I think it would not interfere with the gentle-
man's purpose.

Mr. UNDERWOOD. And I will ask unanimous consent that
on each legislative day in the week, except Wednesday, the
House shall meet at 11 o’clock, and on Wednesday it shall meet
at 12, -

The SPEAKER. The gentleman from Alabama modifies his
request, and asks unanimous consent that hereafter, until fur-
ther ordered by the House, on every day in the week except
Wednesday and Sunday the House shall meet at 11 o'clock.
On Wednesdays and Sundays the meeting shall be at 12. Is
there objection? [After a pause.] The Chair hears none, and
it is so ordered.

ENROLLED BILL SIGNED,

The SPEAKER mnounced his signature to enrolled bill of
the following title:

8. 2224, An act to amend “An act to regunlate the height of
buildings in the District of Columbia,” approved June 1, 1910,
ADJOURNMENT,

My, CLAYTON. Mr. Speaker, I move that the House do now
adjourn.

The motion was agreed to; accordingly (at 7 o'clock and 35
minutes p. m.) the House adjourned to meet to-morrow, Wednes-
day, May 15, 1912, at 12 o'clock noon.

EXECUTIVE COMMUNICATIONS.

Under clause 2 of Rule XXIV, executive communications were
taken from the Speaker’s table and referred as follows:

1. A letter from the Acting Secretary of the Treasury, trans-
mitting copy of a communication from the Attorney General of
the United States submiftting estimate of deficiencies in appro-
priation required by the Department of Justice (H. Doc. No.
752) ;"to the Committee on Appropriations and ordered to ba
printed.

2. A letter from the Acting Secretary of the Treasury, trans-
mitting copy of a communication from the Secretary of War
summitting estimate of apprepriation for judgment rendered
against Lieut. D. H, Biddle, United States Army, rendered
against him for official acts by circut court of Meade County,
8. Dak. (H. Doc. No. T54) ; to the Committee on Appropriations
and ordered to be printed.

3. A letter from the Acting Secretary of the Treasury, trans-
mitting copy of a communication from the Secretary of the Navy
submitting estimate of appropriation for rebuilding building No.
1, navy yard, Philadelphia, Pa. (H. Doc. No. 753) ; to the Com-
mittee on Naval Affairs and ordered to be printed.

4, A letter from the Acting Secretary of the Treasury, trans-
mitting copy of a communication from the Secretary of War
submitting estimate of appropriation reguired by the War De-
partment to provide medical and hospital supplies, ete., for
relief of sufferers from floods In the Missgissippi and Ohio Val-
leys (H. Doc. No. 755) ; to the Committee on Appropriations
and ordered to be printed.
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REPORTS OF COMMITTEES ON PUBLIC BILLS AND
RESOLUTIONS.

Under clause 2 of Rule XIII, bills and resolutions were sev-
erally reported from committees, delivered to the Clerk, and
referred to the several calendars therein named, as follows:

Mr. FERRIS, from the Committee on the Public Lands, to
which was referred the bill (H. R. 19476) granting certain
lands to the State of California to form a part of Redwood Park
in sald State, reported the same with amendment, accompanied
by a report (No, 697), which said bill and report were referred
to the Committee of the Whole House on the state of the Union.

He also, from the Committee on Indian Affairs, to which was
referred the bill (. R. 23184) directing the Secretary of the
Interior to deliver patents to Seminole allottees, and for other
purposes, reported the same without amendment, accompanied
by a report (No. 698), which said bill and report were referred
to the Committee of the Whole House on the state of the Union.

Mr. PEPPER, from the Committee on Military Affairs, to
which was referred the bill (H. R. 23934) to authorize the ap-
pointment of Harold Hancock Taintor to the grade of second
lieutenant in the Army, reported the same without amendment,
accompanied by a report (No. 700), which said bill and report
were referred to the Private Calendar,

Mr. CARTER, from the Committee on Indian Affairs, to which
was referred the bill (H. It. 22083) relating to inherited estates
in the Five Civilized Tribes in Oklahoma, reported the same
with amendment, accompanied by a report (No. 699), which
gaid bill and report were referred to the House Calendar.,

Mr. CONRY, from the Committee on Military Affairs, to
which was referred the bill (H. R. 13566) for the relief of sol-
diers and sallors who enlisted or served under assumed names,
while minors or otherwise, in the Army or Navy of the United
States during any war with any foreign nation or people, re-
ported the same without amendment, accompanied by a report
(No. 701), which said bill and report were referred to the House
Calendar.

Mr. HAMLIN, from the Committee on Interstate and Foreign
Commerce, to which was referred the bill (H. R, 22999) provid-
ing for the consiruction and maintenance by the city of St.
Louis, Mo., of an intake tower in the Mississippi River at St.
Louis, Mo., reported the same with amendment, accompanied
by a report (No. 702), which said bill and report were referred
to the House Calendar. ;

Mr. STEVENS of Minnesota, from the Committee on Inter-
state and Foreign Commerce, to which was referred the bill
(. R. 23634) to authorize the village of Oslo, in the county of
Marshall, in the State 6f Minnesota, to construct a bridge across
the Red River of the North, reported the same without amend-
ment, accompanied by a report (No. 703), which said bill and
report were referred to the House Calendar.

Mr. STEPHENS of Texas, from the Committee on Indian
Affairs, to which was referred the bill (H. R. 22647) providing
for the sale and entry of certain lands in the State of Okla-
homa, and for other purposes, reported the same with an amend-
ment, accompanied by a report (No. 704), which said bill and
report were referred to the Committee of the Whole House on
the state of the Union.

‘CHANGE OF REFERENCE.

Under clause 2 of Itule XXII, the Committee on Claims was
discharged from the consideration of the bill (H. R. 18745) for
the relief of Emma Louise Du Bois, heir of Amos Towle, and the
game was referred to the Committee on War Claims.

PUBLIC BILLS, RESOLUTIONS, AND MEMORIAI:S.

Under clause 3 of Rule XXII, billg, resolutions, and memo-
rials were introduced and severally referred as follows:

By Mr. WEBD: A bill (H. R. 24525) to preserve and protect
human life in ocean travel; to the Committee on the Merchant
Marine and Fisheries.

By Mr. SMITH of California: A bill (H. R. 24526) to exempt
from eancellation certain desert-land entries in the Chucka-
walla Valley, Cal.; to the Committee on the Public Lands.

By Mr. CALDER : A bill (H. R. 24527) to authorize the See-
retary of War to make certain disposition of obsolete Spring-
field rifles, caliber .45, bayonets and bayonet scabbards for
game; to the Committee on Military Affairs.

DBy Mr. MAGUIRE of Nebraska: A bill (H. R, 24558) to es-
tablish a fish hatchery and fish-culture station at Lincoln, in
the State of Nebraska; to the Committee on the Merchant
Marine and Fisheries.

By Mr. JOHNSON of Kentucky: Resolution (H. Res. 536)
aunthorizing the payment of the expenses of the Committee on
the District of Columbia in making the investigation authorized

by House resolution 154, to an amount not exceeding $10,000 in
addition to that heretofore authorized; to the Committee on
Aceounts.

By Mr. GARRETT: Resolution (H. Res. 537) authorizing
the Mississippi River Commission to investigate and report
upon the cost of constructing a system of levees or embank-
ments along said river in connection with those already con-
structed ; to the Committee on Rules.

By Mr. BROUSSARD : Resolution (H. Res. 538) authorizing
and directing the Mississippi River Commission to. investigate
and report upon the cost of constructing a system of levees or
embankments along the Mississippl River, ete.; to the Commit-
tee on Rules.

By Mr. MADDEN: Resolution (H. Res, 539) providing for
glel consideraiion of House bill 225983, ete.; to the Committee on

ules,

PRIVATE BILLS AND RESOLUTIONS.

Under clause 1 of Rule XXII, private bills and resolutions
were introduced and severally referred as follows:

By Mr. ANTHONY: A bill (H. R. 24528) granting a pen-
sion to Mary E. Macklin; to the Committee on Pensions.

Also, a bill (H. R. 24529) granting an increase of pension to
Willinm E. M. Oursdler; to the Committee on Invalid Pensions.

By Mr. BARTLETT: A bill (H. R. 24530) granting a pen-
sion to Ell Thomas; to the Committee on Pensions.

By Mr. BATHRICK: A bill (H. R. 24531) to correct the mili-
tary record of Benjamin F. Lovett; to the Committee on Mili-
tary Affairs.

By Mr. BOWMAN: A bill (H. R. 24532) granting an increase
of pension to Nathaniel Mead; to the Committee on Invalid
Pensions.

By Mr. BROUSSARD: A bill (H. R. 24533) for the relief of
heirs of Joseph Melancon ; to the Committee on War Claims.

By Mr. BURKE of Wisconsin: A bill (H. R. 24534) granting
an increase of pension to Julius Kloehn; to the Committee on
Invalid Pensions.

By Mr. BYRNES of South Carolina: A bill (H. R. 24535)
for the relief of the heirs of Dr. John W. Kirk, deceased; to the
Committee on War Claims.

By Mr. CALDER : A bill (H. R. 24536) granting an increase
of pension to Dominick Dacy, alias Michael Conners; to the
Committee on Invalid Pensions.

Also, a bill (H. R. 24537) for the relief of Charles Wouters;
to the Committee on Naval Affairs.

By Mr. CARLIN : A bill (H. R. 24538) for the relief of James
8. Garrison; to the Committee on War Claims,

Also, a bill (H. R. 24539) for the relief of the estate of Wil-
liam Knight, deceased; to the Committee on War Claims,

By Mr. CULLOP: A bill (H. R. 24540) granting an increase
of pension to John T. Morgan; to the Committee on Invalid
Pensions.

By Mr. CURRY: A bill (H. R. 24541) granting a pension to
James W. Banks; to the Committee on Invalid Pensions.

By Mr. DICKSON of Mississippi: A bill (H. R. 24542) grant-
ing pensions to the minor children of Capt, Devreaux Shields;
to the Committee on Pensions.

By Mr. DYER: A bill (H. R. 24543) for the relief of John
A. Wanless; to the Committee on Military Affairs.

By Mr. FIELDS: A bill (H. . 24544) granting a pension to
Mary Bradley; to the Committee on Invalid Pensions.

Also, a bill (H. R. 24545) granting an increase of pension to
Andrew Gallagher; to the Committee on Invalid Pensions,

Also, a bill (H. R. 24546) granting an increase of peusion to
William L. Duncan; to the Committee on Invalid Pensions.

Also, a bill (H, R. 24547) granting an increase of pension to
Benjamin Puckett; to the Committee on Invalid Pensions,

Also, a bill (H. R. 24548) granting an increase of pension to
William N. Perry; to the Committee on Invalid Pensions.

By Mr. HAMLIN : A bill (H. R. 24549) granting a pension to
Martha E. A. Ackerman; to the Committee on Pensions.

By Mr. HOBSON: A bill (H. R. 24550) granting an increase
of pension to Neil Hughes; to the Committee on Pensions.

By Mr. LAFEAN : A bill (H. R. 24551) granting a pension to
George Rodney Burt; to the Committee on Pensions.

By Mr. LANGLEY: A bill (H. R. 24552) granting an in-
crease of pension to John Breeding; to the Committee on In-
valid Pensions.

By Mr. PALMER: A bill (H. R. 24553) granting an increase
of pension to Margaret Bunnell; to the Committee on Invalid
Pensions,

By Mr. PEPPER: A bill (H. R. 24554) granting a pension to
Amanda Fisher; to the Committee on Invalid Pensions,
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By Mr. SULLOWAY: A bill (H. R. 24555) granting an in-
crease of pension to Edward W. Clough; to the Committee on
Invalid Pensions.

By Mr. TALBOTT of Maryland: A bill (H. R. 24556) grant-
ing an increase of pension to William H. Chenoweth; fo the
Committee on Invalid Pensions,

By Mr. TUTTLE: A bill (H. R. 24557) for the relief of Pay-
master Frederick G. Pyne, United States Navy; to the Commit-
tee on Claims.

By Mr. AIKEN of South Carolina: A bill (H. R. 24550)
granting a pension to James T. Cape; to the Committee on In-
valid Pensions.

By Mr. CARY : A bill (H. R. 24560) for the relief of the Mil-
waukee Structural Steel Co.; to the Committee on Claims,

PETITIONS, ETC.

TUnder clause 1 of Rule XXII, petitions and papers were laid
on the Clerk’s desk and referred as follows:

By the SPEAKER (by request): Petition of representatives
of every Jewish society of Wilmington, Del., against passage of
the Dillingham bill and all other bills containing educational
test for immigrants; to the Committee on Immigration and
Naturalization.

Also (by request), resolutions of the mayor and the City
Council of Los Angeles, Cal., relative to regulations of ocean
steamers as to lifeboats and deck crews, ete.; to the Committee
on the Merchant Marine and Fisheries. .

By Mr. ALLEN: Petitions of U. 8. Grant and other Sons of
Veterans' camps and general memorial committee of Cincin-
nati, Ohio, relating to erection of monument to the late Gen.
William Henry Harrison, President of the United States; to the
Committee on the Library.

Also, petition of Independent Order B'rith Abraham and
B'rith Sholom, of Cincinnati, Ohio, protesting against bills re-
quiring literacy test for immigrants; to the Committee on Im-
migration and Naturalization.

By Mr. AINEY: Resolutions of the Patriotic Order Sons of
America, favoring passage of the Dillingham and other bills re-
stricting undesirable immigration; to the Committee on Immi-
gration and Naturalization.

By Mr. BARNHART: Petition of citizens of Warsaw, Kos-
ciusko County, Ind., favoring passage of Kenyon-Sheppard inter-
state liquor bill; to the Committee on the Judiciary.

By Mr. BARTLETT: Resolutions of Independent Order of
B'nai B'rith, of Macon, Ga., against passage of bills containing
educational test, ete., for immigrants; to the Committee on
Immigration and Naturalization.

By Mr. BROUSSARD: Papers to accompany bill for the re-
lief of estate of Joseph Melancon, of St. Martin Parish, La.;
to the Committee on Claims.

By Mr. BYRNES of South Carolina: Petitions of citizens of
Fairfax, Barnwell, Allendale, Bamberg, Beaufort, and Den-
mark, all in the State of South Carolina, favoring legislation
to give the Interstate Commerce Commission further power
toward the regulation of express rates and express classifica-
tions; to the Committee on Interstate and Foreign Commerce.

Also, petitions of citizens of Barnwell, Allendale, Fairfax,
Bamberg, Beaufort, and Denmark, all in the State of South
Carolina, protesting against any parcel-post system; to the
Committee on the Post Office and Post Roads.

By Mr. CALDER : Resolution of the Patriotic Order Sons of
America and Daughters of Liberty, of Brooklyn, N. Y., favor-
ing passage of the Dillingham bill and other bills containing
educational test for immigrants; to the Committee on Immi-
gration and Naturalization. .

=By Mr. CANDLER : Petition of citizens of Mississippi favor-

ing passage of bill providing old-age pensions for deserving
men and women over 65 years of age; to the Committee on
Pensions.

By Mr. CARY: Petition of Charles R. Van Hise, president
of the University of Wisconsin, favoring the Rockefeller founda-
tion; to the Committee on the Judieciary.

By Mr. DANIEL A. DRISCOLL: Petition of the New York
State Legislative Board, Brotherhood of Locomotive Engineers,
Electric City Division, No. 382, favoring passage of the work-
men’s compensation bill; to the Committee on the Judiciary.

Also, petitions of Polish National Alliance No. 265, Polish
Mechanics No. 100, Azytelnis Pokka and St. Cassmiers Paigst,
of Buffalo, N. Y., against passage of the Dillingham bill and
other bills containing educational test, ete,, for immigrants; to
the Committee on Immigration and Naturalization.

By Mr. FITZGERALD: Petition of the Chamber of Com-
merce of the State of New York, relating to the promotion of
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efficiency in the administration of the Federal Government; to
the Committee on Appropriations.

Also, petitions of the Civic Club of Carlisle, Pa., and the
Woman's Home Missionary Society of the Presbytery of Phila-
delphia, Pa., urging an appropriation of $105,000 for a pier at
the Philadelphia immigrant station, Gloucester, N. J.; to the
Committee on Appropriations.

Also, petition of the Rochester Chamber of Commerce, favor-
ing passage of the 1-cent letter postage rate; to the Committee
on the Post Office and Post Roads.

Also, petitions of the Allied Committees Political Refugees De-
fense League of America, New York; the United Hebrew
Trades, New -York; the Socialist Party, Branch No. 3, New
York; citizens of Philadelphia, Pa.; and the United Polish So-
cieties, Brooklyn, N. Y., protesting against the passage of the
Dillingham bill (8. 8175) containing the literacy test; to the
Committee on Immigration and Naturalization.

Also, petition of the Sons of the Revolution in the State of
New York, favoring passage of Senate bill 271, for publishing
all archives relating to the War of the Revolution ; to the Com-
mittee on Military Affairs.

Also, petition of the National Civic Federation of Washington,
D. C., favoring passage of the workmen's compensation bill; to
the Committee on the Judiciary.

By Mr. FOSS: Detition of the First Russian Branch of the
Socialist Party, of the city of Chicago, protesting against pis-
sage of the Root amendment to the immigration bill—any alien
who conspires with others to overthrow a foreign government
is liable to deportation; to the Commitfee on Immigration and
Naturalization,

By Mr, FOCHT : Petition of citizens of Middieburg, Pa., fa-
voring passage of the Kenyon-Sheppard liquor bill; to the
Committee on the Judiciary.

By Mr. FORNES: Petition of the Order of Railway Con-
ductors and Brotherhood of Railroad Trainmen, of Philadel-
phia, Pa., favoring passage of workmen's compensation bill; fo
the Committee on the Judiciary.

Also, petition of a citizen of New York City, N. Y., against
passage of the Oldfield bill, to amend the patent laws; to the
Committee on Patents.

By Mr. FULLER : Petition of Isaac E. Lippincott, of Camden,
N. J., favoring passage of House bill 1339, to grant increase of
pensjons to certain soldiers who lost an arm or a leg in the
Civil War; to the Committee on Invalid Pensions.

Also, petition of the Illinois Manufacturers’ Association,
against legislation to amend patent laws; to the Commiitee on
Patents.

By Mr. GOLDFOGLE ; Resolutions of Ostrolenka Lodge, No.
206, Order B'rith Abraham; United Borisower Lodge, No. 598,
Independent Order B'rith Abraham; Fortschutt Lodge, No. 207,
Order B'rith Abraham, of New York City, N. Y.; German-Ameri-
can Alliance of Philadelphia, Pa.; Allied Committee of the
Political Refugee Defense League of America, of New York;
Bernhard Baer Lodge, No. 27, Independent Order Ahawas Is-
rael, of New York City; Repiner Lodge, No. 23, Order B'rith
Abraham: Ahawas Sholem Anskey Pinsk; H. B. Lodge, No. 65,
Independent Order Ahawas Israel; Juda Halewz Lodge, No. 204,
Independent Order B'rith Abraham; Jessie Seligman Lodge,
No. 103, Independent Order R'rith Abraham; Aaron Weiss
Lodge, No. 244, Order B'rith Abraham; Orler Brotherhood
Todge, No. 291, Independent Order B'rith Abraham; Independ-
ent Minsker Lodge, No. 601, Independent Order B'rith Abraham;
Jehuda Mezobish Lodge, No. 393, Order B'rith Abraham: Sons
of Judah Lodge, No. 438, Independent Order B'rith Abraham;
Jogeph Held Lodge, No. 527, Independent Order B'iith Abra-
ham; Kerdaner Association and American Progressive Lodge,
No. 524, Independent Order B'rith Abraham; and Rozesishower
Lodge, No. 521, of New York City, N. Y., against passage of
Dillingham bill and amendments, restricting immigration; to
the Committee on Immigration and Naturalization.

By Mr. GRIEST : Petition of the adjustment committee and
Philadelphia (Pa.) Lodge, No. 511, Railroad Trainmen, urging
passage of the so-called workmen's compensation bill; to the
Committee on the Judiciary.

Also, petition of citizens of Lancaster County, Pa., favoring
passage of the Kenyon-Sheppard bill; to the Committee on the
Judiciary.

By Mr. HENRY of Connecticut: Resolutions of the Commis-
sion Merchants’ Association of New Haven, Conn., against pas-
sage of certain parcel-post legislation; to the Committee on the
Post Office and Post Roads. 1

By Mr. HUGHES of New Jersey : Resolutions of the Patriotic
Order Sons of America, favoring passage of the Dillingham and
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other bills restricting immigration; to the Committee on Immi-
gration and Naturalization.

By Mr, KAHN: Petition of Frederick Baruch, of San Fran-
cisco, Cal., against passage of anti-injunction bill which will
legalize boycott; to the Committee on the Judiciary.

Also, petition of California Civic League, of San Francisco,
Cal., favoring legislation to prevent such disasters as that of the
Titanic; to tie Committee on the Merchant Marine and Fish-
eries.

Also, petition of I. C. Drew, of San Francisco, Cal, favoring
House bill 22589, to provide for purchase of a building for
American embassy in the City of Mexico; to the Committee on
Foreign Affairs.

Also, petition of the California Canneries Co., of San Fran-
cisco, Cal, favoring legislation to protect Mississippi Valley
from floods: to the Committee on Rivers and Harbors.

Also, petitions of the Labor Council of San Francisco, Cal,,
against employment of nonunion men by W. B. Moses & Bons
Co.; to the Commitfee on Labor.

By Mr. KORBLY : Petition of Benjamin Harrison TLodge, No.
587, Independent Order B'rith Abraham, Indianapolis, Ind., pro-
testing against passage of the Dillingham bill (8. 3175) contain-
ing the literacy test for immigrants; to the Committee on Tmmi-
gration and Naturalization.

By Mr. LAFFERTY : Petition of John H. White and other
citizens of Portland and The Dalles, Oreg., favoring the passage
of the anti-Taylor system bills; to the Committee on the
Judiciary.

By Mr, LAFEAN: Papers to accompany House bill 19165,
granting increase of pension to Samuel M. Pitzer, of Benders-
ville, Adams County, Pa.; to the Committee on Invalid Pensions.

By Mr. LINDSAY : Resolutions of the Twenty-first Assembly
District Socialist Party, of Brooklyn, N. Y., against passage
of Ttoot amendment to immigration bill relative to deportation
of aliens, etc., and of the Patriotic Order Sons of America,
favoring passage of Dillingham bill for restricting undesirable
immigration; to the Committee on Immigration and Naturaliza-
tion.

By Mr. MANN: Petition of the United Lithuanian Societies
and Russian Branch of the Socialist Party, of Chieago, IlL,
against passage of Root amendment to immigration bill for
deportation of aliens, ete.; to the Committee on Immigration
and Naturalization. z

Also, petition of Square Deal Lodge, No. 752, Brotherhood of
Railroad Trainmen, against passage of the employers' liability
and workmen's compensation act; to the Committee on the
Judiciary.

By Mr. McCOY: Resolutions of the Independent Order of
King Solomon and Independent Order B'rith Abraham, Admiral
Sampson Lodge, No. 192, and Independent Order of King
Solomon, Jemelers Lodge, and citizens of Newark, N. J., against
passage of Dillingham and other bills containing educational
test, etc., for immigrants; to the Committee on Immigration
and Naturalization.

By Mr. MOORE of Pennsylvania: Petition of the Philadel-
phia Stationers’ Association, of Philadelphia, Pa., protesting
against any change in the present patent laws; to the Com-
mittee on Patents.

Also, petitions of Morris Haber Lodge, No. 7; Hyman Lodge,
No. 75; Marcus Jastrow Lodge, No. 152; Liberty Lodge, No. 12;
Columbia Lodge, No. 19; United Minsker Lodge, No. 163; and
Boruch Spinoza Lodge, No. 185, Independent Order B'rith
Sholom, Philadelphia, Pa.; of Rabbi Saehs Lodge, No. 46, Inde-
pendent Order, Ahawas Israel, Philadelphia, Pa.; of Samuel J.
Randall Lodge, No. 8, Independent Order B'rith Sholom,
Philadelphia, Pa., protesting against passage of the Dilling-
ham bill (8. 8175) containing literacy test for immigrants; to
the Committee on Immigration and Naturalization.

Also, petition of the Patriotic Order Sons of America, favor-
ing passage of the Dillingham bill (8. 3175), containing literacy
test for immigrants; to the Committee on Immigration and Nat-
uralization.

Also, petitions of Baron De Hirsh Lodge, No. 535, Independent
_ Order B'rith Abraham; of Wachuowker Lodge, No. 85; First
Berschader Lodge, No. 70; Washington Lodge, No. 48; Has
Acarmel Lodge, No. 60; Dr. A. R. Bickstein Lodge, No. 20;
Harry Sacks Lodge, No. 57, and First Chotoneer Lodge, No. 80,
Independent Order B’rith Sholom, all of Philadelphia, Pa., pro-
testing against passage of the Dillingham bill (8. 3175), con-
taining the literacy test for immigrants; to the Committee on
Immigration and Naturalization.

By Mr, POST: Petition of the Patriotic Order Sons of Amer-
jea, National Camp, favoring passage of the Dillingham bill
(8. 3175), containing literacy test for immigrants; to the Com-
mittee on Immigration and Naturalization.

By Mr. REILLY : Petition of the Connecticut Merchants' As-
sociation, favoring passage of bill for 1-cent letter postage; to
the Committee on the Post Office and Post Roads.

Also, petition of Independent Minsker Association, at New
Haven, Conn., against passage of the Dillingham bill and other
bills containing educational test, etc., for immigrants; to the
Committee on Immigration and Naturalization. .

By Mr. SULZER: Petition of the Brotherhood of Railroad
Trainmen, favoring passage of the workmen's compensation bill;
to the Committee on the Judiciary.

Also, petition of America’s Organization of Automobilists,
New York, favoring improvement of the highways; to the Com-
mittee on Agriculture.

Also, petition of the Committee of Wholesale Grocers, New
York, favoring reduction of duties on raw and refined sugars; to
the Committee on Ways and Means.

Also, petition of the Northwestern University School of Com-
merce, Chicago, 111, favoring passage of bill providing an infer-
national commission to look into the high cost of living; to ihe
Committee on Foreign Affairs.

Also, petition of E. A. M. Sweeney, of New York, protesting
against passage of the Oldfield bill relative to abolishing re-
stricted prices on goods; to the Committee on Patents.

Also, petition of the Allied Printing Trades Council of New
York, favoring passage of the 1-cent postage rate; to the Com-
mittee on the Post Office and Post Roads. 3

Also, petition of Wm. H. Enhaug & Son, New York, protesting
against passage of the Oldfield bill for preventing fixed prices
on patent goods; to the Committee on Patents.

Also, petition of American Progressive Lodge, No. 521, Inde-
pendent Order B'rith Abraham; Baranower Lodge, No. 243,
Independent Order B'rith Sholom; Rocder Lodge, No. 24, Inde-
pendent Order B'rith Abraham; Isidore D. Doctorow; and

Sherman, all of New York, protesting against passage of
the Dillingham bill (8. 3175) containing the literacy test for im-
migrants; to the Committee on Immigration and Naturalization,

By Mr. THAYER : Petition of Lithuanian residents of Worces-
ter, Mass., protesting against passage of Dillingham bill (8.
3175) containing literacy test for immigrants; to the Committee
on Immigration and Naturalization.

By Mr. TILSON: Petition of the Knights of Israel and the
Independent Minsker Association, of New Haven, Conn., pro-
testing against passage of the Dillingham bill (8. 3175) con-
taining the literacy test for immigrants; to the Committee on
Immigration and Naturalization.

Also, petition of the Central Labor Union of Meriden, Conn.,
favoring passage of the humanitarian bill (H. R. 16844) ; to the
Committee on Interstate and Foreign Commerce.

By Mr. TOWNSEND : Petitions of Oldmoral Sampson Lodge,
No. 192, Independent Order B'rith Abraham; of Grand Lodge,
Independent Order of King Solomon; of Arnold Weiss Lodge,
No. 8; King Solomon Lodge, No. 1; Jewelers' Lodge, No. 12;
Brisgk Dilita Lodge, No. 11; Baruch Abi Klausub Lodge, No. 2;
and Iron Bound Lodge, No. 15, Independent Order of King
Solomon ; and of Baron Rothschild Lodge, No. 105, Independent
Order Brith Abraham, all of Newark, N. J., protesting against
passage of the Dillingham bill (8. 3175) containing the literacy
test for immigrants; to the Committee on Immigration and
Naturalization.

By Mr. TUTTLE: Petitions of Morristown Lodge, No. 375,
Independent Order B'rith Abraham, of Morristown, N. J.; of
the Grand Lodge, Independent Order of King Solomon, of New-
ark, N. J.; of the Allied Committees Political Defense League
of America, New York; of the TUnited Hebrew Trades, New
York; and of the United Hebrew Organization of New Jersey,
protesting against passage of the Dillingham bill (8. 3175), con-
taining literacy test for immigrants; to the Committee on Immi-
gration and Natuoralization.

By Mr. UNDERHILL: Petition of citizens of thirty-seventh
congressional district of the State of New York, praying for
legislation that will give the Intersiate Commerce Commission
power to regulate express rates; to the Committee on Interstate
and Foreign Comimerce,

Also, petition of United States Grand Ledge, Order B'rith
Abraham, of Elmira, N. Y., against passage of the Dillingham
and other bills containing educational test for immigrants; to
the Committee on Immigration and Naturalization.

Also, pefition of citizens of the thirfy-seventh congressional
district of the State of New York, opposing parcel-post legisla-
tion; to the Committee on the Post Office and Post Ttoads.

By Mr. UTTER: Petition of United States Grand TLodge,
Order B'rith Abraham, and Providence City Lodge, No. 143,
Providence, R. L., against passage of the Dillingham and other
bills containing educational test, etc,, for immigrants; to the
Committee on Immigration and Naturalization.
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By Mr. VARE: Petitions of Liberty Lodge, No. 12; First
Bershader Lodge, No. 79; Washington Lodge, No. 48; Dr. A. R.
Bickstein Lodge, No. 28; Columbia Lodge, No. 19; Har Acarmel
Lodge, No. G0; Star Beneficial Lodge, No. 112; Harry Sacks
Lodge, No. 07; First Chatiner Lodge, No. 80; Bol Wederitz
Lodge, No. 96; Louis Singer Lodge, No. 18; Ind. Preiaslower
Todge, No. 245; King Solomon Lodge, No. 101; Barneh Spinoza
Lodge, No. 143 ; Wachnewker Lodge, No. 85; Benjamin Franklin
Lodge, No. 85; Kanever Lodge; Benjamin Franklin Lodge, No.
327; and Royal Lodge, No. 440, Independent Order B'rith Abra-
ham, of Philadelphia, Pa., against passage of the Dillingham
and other bills containing educational test for immigrants; to
the Committee on Immigration and Naturalization.

Also, petition of citizens of the State of Pennsylvania, favor-
ing passage of House bill 22339 and Senhte bill 6172, against
workmen being timed with a stop watch while at work; to the
Committee on the Judiciary.

By Mr. WILLIS: Detition of the Patriotic Sons of America,
favoring passage of the Dillingham bill (8. 3175), containing
the literacy test for immigrants; to the Committee on Immi-
gration and Naturalization.

By Mr. WILSON of New York: Resolution of Patriotic Order
Sons of America, favoring passage of the Dillingham bill and
other bills restricting immigration; to the Committee on Immi-
gration and Naturalization.

SENATE.
WebNEspay, May 15, 1912.

Prayer by the Chaplain, Rev. Ulysses G. B. Pierce, D. D.
The Journal of yesterday's proceedings was read and approved.

FINDINGS OF THE COURT OF CLAIMS.

The VICE PRESIDENT Iaid before the Senate the following
conmunications from the assistant clerk of the Court of Claims,
transmitting certified copies of the findings of fact and con-
clusions of law filed by the court in the following causes:

John W. Alves o. United States (8. Doec. No. 670) ;

Virginia Lape, administratrix of the estate of Wentz Curtis
Miller, v. United States (8. Doc. No. 669) ;

Alexander Mackenzie v. United States (8. Doc. No. 668) ; and

Henry L. Abbot v. United States (8, Doc. No. 667).

The foregoing findings were, with the accompanying papers,
referred to the Committee on Claims and ordered to be printed.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by J. C. South,
its Chief Clerk, announced that the House had passed a bill
(H. R. 23635) to amend an act entitled “An act to codify, re-
vise, and amend the laws relating to the judiclary,” approved
March 3, 1911, in which it requested the concurrence of the
Senate.

The message also announced that the House insists upon its
amendinent to the bill (8. 5030) to extend the time for the com-
pletion of dams across the Savannah River by authority granted
to Twin City Power Co. by an act approved February 29, 1908;
agrees to the conference asked for by the Senate on the dis-
agreelng votes of the two Houses thereon; and had appointed
Mr. Apamsox, Mr. Ricaarpson, and Mr. SteveEns of Minnesota
managers at the conference on the part of the House.

The message further returned to the Senate, in compliance
with its request, the bill (H. R. 20840) to provide for defi-
clencies in the fund for police and firemen's pensions and relief
in the District of Columbia.

The message also announced that the House had agreed to
the report of the committee of conference on the disagreeing
votes of the two Houses on the amendments of the Senate to
the bill (H. R. 19238) to amend section 90 of the act entitled
“An act to codify, revise, and amend the laws relating to the
judiciary ” approved March 3, 1911, and for other purposes.

ENROLLED BILLS SIGNED,

The message also announced that the Speaker of the House
had signed the following enrolled bill and joint resolution, and
they were thereupon signed by the Vice President:

8.2224, An act to amend “An act to regulate the height of
buildings in the District of Columbia,” approved June 1, 1910;
and

H. J. Res. 39. Joint resolution proposing an amendment to the
Constitution, providing that Senators shall be elected by the
people of the several States.

. PETITIONS AND MEMORIALS,

The VICE PRESIDENT presented a telegram, in the nature
of a petition, from the State Association of Postmasters of
Colorado, praying for the enactmment of legislation providing

that free city delivery be extended to all second and third class
post offices, which was referred to the Commiitee on Post
Offices and Post Roads.

He also presented a memorial of Ladies’ Waist and Dress-
makers’ Local Union No. 25, International Ladies’ Garments
Workers’ Union, of New York, remonstrating against the adop-
tion of the so-called illiteracy-test amendment to the immigra-
tion law, which was ordered to lie on the table.

He also presented a resolution adopted by the Chamber of
Commerce of Philadelphia, Pa., favoring the enactment of legis-
lation providing for the protection of passengers on ocean-going
vessels, which was referred to the Committee on Commerce.

He also presented a resolution adopted by the General Con-
ference of the Methodist Episcopal Church of Minnesota, favor-
ing the adoption of an amendment to the Constitution to pro-
hibit the manufacture, sale, and importation of intoxicating
liguors, which was referred to the Committee on the Judiciary.

Mr. ASHURST. I present a telegram in the nature of a
petition in reference to Senate bill No. 1. I ask that the tele-
gram lie on the table and be printed in the REecorp.

There being no objection, the telegram was ordered fo lie on
the table and to be printed in the Recorp, as follows:

PHOENIX, Anr1z., May 10, 1912.
Hon, HENrY F. ASHURST,
Washington, D, O.:

Arlzona Medical Association, at Bisbee, May 8, passed resolutions
earnestly requesting gnu to lend every aid to the passage of Owen
Senate bill No. 1 without malicious amendments, which will defeat its
purpose, This assoclation is composed of allopaths, homeopaths, and
eclectics. Are unanimous in this respect. .

. WarxeER WATKINS, Sccrelaiy.

Mr. SUTHERLAND presented a petition of Salt Lake Lodge,
No. 106, International Association of Machinists, of Salt Lake
City, Utah, praying for the enactment of legislation to regulate
the method of directing the work of Government employees,
which was referred to the Committee on Education and Labor.

Mr. GALLINGER presented a petition of the Woman's Aux-
iliary of St. Thomas's Church, of Hanover, N. H,, praying for
the enactment of legislation to provide medical and sanitary
relief for the natives of Alaska, which was referred to the
Committee on Territories.

He also presented the memorial of Alfred T. Gilbert, of
Berlin, N. H., remonstrating against the establishment of a
department of public health, which was ordered to lie on the
table.

He algo presented petitions of sundry citizens of the District
of Columbia, praying fer the enactment of legislation to main-
tain the preseut water rates in the District, which were re-
ferred to the Committee on the Distriet of Columbia.

He also presented resolutions adopied by the Georgetewn
Citizens' Association, of the District of Columbia, favoring the
enactment of legislation providing for the acquisition of certain
land along the course of Rock Creek, which were ordered to
lie on the table.

Mr. CATRON presented a memorial of the New Mexico Re-
tailers’ Association, remonstrating against the establishment
of a parcel-post system, which was referred to the Committes
on Post Offices and Post Roads.

Mr. SMITH of South Carolina presented memorials of sun-
dry citizens of Florence, Darlington, and Hartsville, all in the
State of South Carolina, remonstrating against the establish-
ment of a parcel-post system, which were referred to the Com-
mittee on Post Offices and Post Roads.

Mr. NELSON presented a petition of members of the South-
western Minnesota Medical Society, praying for the establish-
ment of ‘a department of public health, which was ordered to
lie on the table.

Mr. TOWNSEND presented a petition of Sanford Hunt Camp,
No. 19, Department of Michigan, United Spanish War Vet-
erans, of Jackson, Mich., praying for the ennetment of legisla-
tion to pension widow and minor children of any officer or
enlisted man who served in the War with Spain or the Philip-
pine insurrection, which was referred to the Committee on
Pensions.

AMr. SHIVELY presented a petition of the Trades and Labor
Assembly of Logansporf, Ind., praying for the enactment of
legislation prohibiting fraud upon the public by requiring man-
ufacturers to place their own names upon manufactured arti-
cles, which was referred to the Committee on Manufactures.

Mr. O'GORMAN presented a petition of the United Trades
and Labor Council of Buffalo, N. Y., praying for the enactment
of legislation providing for the protection of passengers on
ocean-going vessels, which was referred to the Committee on
Commerce.

He also presented a petition of Major General George I'. Elliott
Camp, No. 84, Department of New York, United Spanish War
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